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STATEMENT OF THE CASE

This was a Commission-caled hearing on the recommendation of the Environmental Services
Section of the Oil & Gas Divigon to determine the following:

1 Whether the respondent failed to comply with Statewide Rule 8 in the closure of the Ricky Smith
Ranch Facility, Land Treatment Permit No. LT-0136, Winkler County, Texas,

2. Whether the respondent has violated provisons of Title 3, Oil and Gas, Subtitles A, B, and C,
TexasNatura Resources Code, Chapter 27 of the TexasWater Code, and Commission rulesand
laws pertaining to safety or prevention or control of pollution by failing to comply with said statutes
and Statewide Rule 8;

3. Whether the respondent should be assessed administrative penaties of not more than $10,000 per
day for each offense committed;

4, Whether any violations should be referred to the Office of the Attorney Generd for further civil
action pursuant to Tex. Nat. Res. Code Ann. §81.0534.

Susan German, Staff Attorney, appeared at the hearing representing the Railroad Commission of
Texas, Office of Genera Counsd, Enforcement Section (“ Enforcement”). Rickey Smith gppeared and
submitted evidence on behaf of RCM Qil, Inc. (“RCM” or “respondent”).

On Augugt 19, 2004, anotice of hearing in this matter scheduling a hearing for October 9, 2004
was circulated by Enforcement. Respondent timely requested to appear a the hearing by telephone.
Enforcement objected to the tel ephone appearance and respondent’ srequest wasdenied. Two daysprior
to the scheduled hearing, respondent retained counsel. At that time both parties agreed to continue the
hearing to alater date.

Enforcement argued that RCM’ sfallure to dlose thefacility in atimely fashion after the permit was
canceled warrants an adminigrative pendty of $10,000. RCM argued that it complied with the closure
requirements, and that there was never any pollution associated with the facility. It therefore urged that no

LEnforcement's heari ng filewas admitted into evidence at the original hearing. At respondent’ srequest, the record was | eft
open to allow the submission of additional documentary evidence. Therecord wasoriginally closed on May 24, 2004 and a Proposal
for Decision wasissued. On July 19, 2004, the Proposal for Decision was withdrawn and the record was reopened to address a
deficiency in the evidentiary record. After both parties were given the opportunity to address the evidentiary issue and to submit
additional evidence, the record was closed again on August 13, 2004.
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adminigrative pendty should be imposed.

The examiner agrees that an administrative pendty is gppropriate. Under the facts presented, the
examiner recommends an administrative penaty of $2,500 instead of the $10,000 penaty sought by
Enforcement..

D1SCUSSION OF THE EVIDENCE

Facility Permit and Closure Cost | ssues

Commission records show that RCM designated itsdlf as the operator of the Ricky Smith Ranch
Fadility, Permit No. LT-0136 by filing apermit renewa application which was granted by the Commisson
on July 30, 1995. The renewa permit alowed for the digposal of nonhazardous crude oil contaminated
s0il from spillsina 55 acre facility composed of 11 individua 5 acre cdlls. The renewa permit expired on
April 1, 1998.

RCM filed another renewa application on March 26, 1998. RCM wasadvised in correspondence
fromEnvironmental Servicesdated September 10, 2001, that the estimated closure cost for thefacility was
too low and that a new estimate was required. RCM provided an estimate on October 4, 2001, with the
notation that areport from a petroleum engineer would follow. In November 2001, RCM forwarded the
report, which estimated the closure cost at $13,748 for each cell. Thetotd estimated closure cost for all
11 cdlswas $151,228. The report aso noted that only two cells were in operation at the facility.

OnJanuary 18, 2002, RCM requested that its permit belimited to thetwo existing cdlls, and sought
a reduction in the closure cost bond consistent with the amended permit. On February 1, 2002,
Environmenta Services advised that the amended permit was acceptable, subject to RCM filing aclosure
cost bond of $27,496. RCM wasfurther advised that the required closure cost bond was $2,496 because
it could reduce the amount by $25,000 under Statewide Rule 78.

InMarch 2002, RCM submitted a Certificate of Deposit in the name of the Railroad Commission
intheamount of $2,500. RCM was apparently advised by Commission staff that the Certificate of Deposit
was not an acceptable form of financid assurance. On May 18, 2002, RCM submitted a L etter of Credit
on the proper Commission form in the amount of $2,500.

Organization Report Renewal |ssues

RCM cdamed it filed a renewd of its Commisson Form P-5 (Organization Report) in January
2002. Withitsrenewd filing, RCM cdaimed it dso submitted financid assurancefor the organization under
the $1,000 cash dternative option and a filing fee of $200. RCM further claimed that the $1,000 cash
dternative filing was returned, but that the $200 fee was not. It appears that RCM’s P-5 was not
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processed at thistime due to issues involving the facility closure cost bond, however there is no evidence
inthe record to confirm this. Thereisaso no evidencein ether the Commisson records or the documents
submitted by RCM to confirm that RCM filed a Commission Form P-5, the $1,000 cash dternative
amount, or the $200 filing fee in January 2002.

As previoudy noted, on May 18, 2002, RCM filed a $2,500 letter of credit to satisfy the facility
closure cost requirements. RCM claimed that its P-5 should have been processed at thistime. Thereis
no information in the record to establish why the Organization Report was not renewed at this time, or
whether dl of the required forms and fees were filed and paid.?

No further action was taken by RCM to renew its Organization Report in 2002, However RCM
filed arenewa of its Organization Report on July 21, 2003 which was gpproved on August 7, 2003. The
P-5 identified Rickey Smith as the sole officer. RCM submitted a cash fee of $3,125 as its financid
assurance. The $2,500 closure cost L etter of Credit origindly submitted in May 2002 was d so processed
a thistime. The August 7, 2003 renewal applied to the period from February 1, 2003 to January 31,
2004.

Per mit Cancdllation and Closur e | ssues

On May 21, 2002, RCM was advised by Environmenta Services thet its permit for the facility
would be canceled dueto itsfalure to renew its Organization Report. Certified mailings sent on June 26,
2002 and July 30, 2002 advised RCM of the pending cancellation and its right to request a hearing. On
August 26, 2002, Environmental Services cancded RCM’s permit and advised RCM that it should
proceed with closing the facility. Follow up letters were sent regarding closure requirements on October
7, 2002 and January 15, 2003.

The Commission ingpected the facility on October 18, 2002. No one from RCM was present
during the inspection. The ingpector noted that the facility appeared closed, that weeds were growing in
Cdl #1, and that congtruction started on Cell #2 had not been completed.

A follow-up ingpection of the facility occurred on April 15, 2003. Again no RCM representative
was present during the ingpection. The inspector again noted that the facility was closed and that winter
wheat had been planted in Cdl #1. Cdl #2 was observed to not have a proper earthen ramp. The

ZCorr&pondence from the P-5 department to RCM dated February 12, 2003 advised that RCM’ s P-5 filing was deficient
for three reasons: 1) it had not filed a Form P-5; 2) it had not filed the organizational financial assurance under the $1,000 cash
aternative option: 3) it did not pay the $300 filing fee. The examiner notes that because the annual renewa date for RCM’s
Organization Report is February 1st, it is not possible to determine whether the February 12, 2003 letter refers to deficienciesin
RCM'’sfilingsin 2002, or whether it discusses the requirements for the period from February 1, 2003 to January 31, 2004.



Oil and Gas Docket No. 08-0235029 Page 5
Proposal for Decision

inspector reported that there was no evidence of past or recent disposal activities.

OnMay 14, 2003, this matter was referred to Enforcement for further action. On May 16, 2003,
a settlement offer was sent to RCM.  RCM responded to the settlement offer on May 21, 2003, advising
that thefacility had not been used in over two years. RCM indicated that it attempted to renew the permit
and its Organization Report beginning in February 2002, but that it could not locate any correspondence
indicating whether its permit had been accepted or denied. RCM aso noted that it could not locate some
of itsfiles after amerger with another company.

Contemporaneous with itsMay 21, 2003 response to the settlement | etter, RCM submitted atest
report for samples obtained from the facility in February 2002. RCM further advised that no wasteshad
been added to the site since December 2000. The February 2002 test results were compared with prior
test results from June 2001. The comparison found an increasein thetotal petroleum hydrocarbonsin the
last report. Environmenta Services concluded that the increase evidenced additiond oil and gas wastes
were added to the site after June 2001. RCM was advised to obtain new samples and test results with
Commission staff present.

RCM and Enforcement exchanged correspondence in June and July 2003 over sampling
requirements and renewa requirements for RCM’ s Organization Report. On July 28, 2003 the Didtrict
Office ingpected the facility, with a representative of RCM. The dikes around the cells were observed to
be eroding dueto lack of maintenance. A 20’ by 20 oil stained areawas noted in Cell #1. RCM clamed
that the oil gained areawastheresult of illegal dumping and that Commission personnel knew whoillegaly
dumped the contaminated soil, but could not proveit. RCM dso attempted to schedule asample collecting
ingpection with Commissongtaff for July 31, 2003. Thereisno indication that sampleswere collected on
that date or why no inspection occurred.

A follow up ingpection of the facility was conducted on September 18, 2003. The oil stained area
in Cell #1 had been remediated, and the ingpector opined that it was within the closurelimits. A 4' by 30
pile of brush, concrete, discarded produce and soil was observed in Cell #1. RCM'’ s representative was
present and reportedly said “ he has been attempting to close down thefacility but that he has no ideawhat
is needed to close this out with Augtin.”

RCM collected soil samples on September 18, 2003 which were lab tested on September 30,
2003. The test results were forwarded to the Environmenta Section. The collection of sampleswasnot
witnessed by Commission personnd. Commission records indicate that the September testsresults were
incomplete and that RCM was requested to perform additiona testing.

The Commission witnessed collection of soil samples by RCM on October 30, 2003. The fina
test results for the October samples were submitted on December 1, 2003. RCM was advised on
December 9, 2003 that the tests were acceptable and that it could proceed to close the facility. An
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ingpectionon January 16, 2004 indicated that RCM had initiated closure operations. A find inspection on
February 3, 2004 found that the facility was properly closed.

ENFORCEMENT’S POSITION

Enforcement contends that RCM violated the conditions of it permit and Statewide Rule 8(d)(6)
by falling to maintain a vaid Organization Report with the Commisson. Enforcement further clams that
the facility permit was properly canceled in August 2002.

With respect to the amount of the adminidrative penalty, Enforcement arguesthat RCM engaged
in a pattern of “intentional and flagrant” conduct in a bad faith attempt to delay closure of the facility.
Enforcement specifically points to RCM’s retention of an attorney to defend its interests as a bad faith
delaying tectic. Enforcement aso argues that RCM took no positive steps to comply with the facility
closure requirements until 2 days before the origina hearing date scheduled for this docket. Findly,
Enforcement arguesthat RCM’ sfailureto completely closethefacility until February 2004, aperiod of 17
months, was a serious violaion of Commission rules, warranting a penaty of $10,000.

RCM’s POSITION

RCM contends that it properly operated the facility from July 30, 1995, when it received the
renewal permit, until it stopped accepting oil and gaswastesin December 2000. RCM pointsto itshistory
of no violations associated with operations to support this contention.

RCM argues that the Commission’s P-5 Department could not tell it what was required to renew
its Organization Report in 2002 due to changesin financid assurance requirements. RCM clamsthat its
Organization Report should have been renewed in 2002. RCM aso admits that when it could not get its
Organization Report renewed, that it abandoned any attempts to renew the facility permit.

RCM dso clamsit could not assessthefacility closure requirements dueto lost paperwork. RCM
contendsit attempted to work with the Commission to determinewhat it wasrequired to do. RCM argues
that it conducted al necessary tests, and acted in good faith to satisfy al Commission requirements as soon
as they became known.

Findly, RCM urgesthat it never caused any pollution in operating the facility and that the testing
results confirm this clam. Environmentd Services admits that RCM did not cause any pollution in its
operation of the facility, but notes that it was unable to confirm this until RCM submitted the appropriate
test results.

Because of itsrecord of no violations, the lack of any pollution, and its attempts to work with the
Commissionto properly close the facility, RCM claimsthat no administrative pendty should be assessed.
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APPLICABLE AUTHORITY

Statewide Rule 8(d)(6)(a) alows for a permit to beissued for disposa of oil and gas wastes, by
any method, only if the Commission determines that the disposal will not result in the waste of ail, gas or
geotherma resources or the pollution of surface or subsurface water.

Statewide Rule 8(h) providesthat violations of permitsissued under Rule 8 are subject to pendties
and remedies specified in the Texas Natura Resources Code.

The primary controlling lega authority for determination of theamount of any adminidrative pendty
is Texas Natural Resources Code §81.0531(c) which provides:

| ndetermining theamount of the penaty, thecommisson shdl consider the
permittee’ s history of previous violations, the seriousness of the violation,
any hazard to the hedlth or safety of the public, and the demonstrated
good faith of the person charged.

EXAMINER’S OPINION

Most of thefactsinthiscase are undisputed. RCM acknowledges operating thefacility, and letting
its Organization Report and permit lapse in 2002 over financid assuranceissues. RCM aso admits that
the facility was not completely closed until February 3, 2004. Enforcement acknowledges: 1) RCM’s
higtory of no violations of Commission rules in operating the facility; 2) RCM’s attempts to renew its
Organization Report and facilities permit in 2002; 3) RCM’s delay in closing the facility did not cause
pollution; and, 4) the proper closure of the facility. The confrontation between the parties focuses on the
RCM'’ sactionsfrom August 26, 2002 through February 3, 2004 and how those actionsimpact the amount
of any adminidrative pendty.

Texas Natural Resources Code 881.0531(c) requires the Commission to consider four issuesin
determining the amount of an adminigtrative pendty for aviolation of Commisson rules: 1) the permittee's
history of previous violaions; 2) the seriousness of the violation; 3) any hazard to the hedth or safety of the
public; and 4) the demonstrated good faith of the person charged. 1nmost Enforcement cases, astandard
pendty guideline has aready eva uated thesefactorsin determining theamount of the adminigtrative penaty
that the Commission’s Enforcement Section and Oil & Gas Divison request for violations of specific
Commission rules. However, the violation in this case is not covered in the standard pendty guiddine.
Accordingly, an andyss of this violation and the four statutory issuesis required to determine the amount
of the adminidrative penalty.
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Enforcement’ s argument for a $10,000 adminigtretive pendty for a Sngle continuing violation of
Commission Statewide Rule 8(d)(6) is premised on two issues under Texas Natura Resources Code
§81.0531(c): RCM’s dleged bad fath delay in closing the facility; and, the seriousness of the violationin
the 17 month time period between the cancellation of the permit and the fina closure of the facility.

RCM raises four issues relevant to the statutory factors under Texas Natura Resources Code
§81.0531(c). RCM contendsthat it has no history of violationsfor thisfacility. RCM further argues that
the time period of the violation was not serious because the facility did not accept any wastes after
December 2000. RCM aso argues that there was no threst to the hedlth or safety of the public as there
was no pollution associated with the facility. Findly, RCM clamsthat it demongtrated its good faith by
working with the Commission for over 7 months to make sureit closed the facility properly, and through
the payment of $3,125 in feesto renew its organization report in July 2003.

The examiner agrees with Enforcement that an administrative pendty is appropriate in this case.
RCM took the ogtrich gpproach to this problem in June 2002. After determining that it no longer wanted
to pursue renewd of its permit or its Organization Report, RCM buried itshead in the sand and waited for
the Commission to tell it what to do. Thereis no evidence that RCM took any affirmative action to meet
its regulatory responghilities from late June 2002 until the Commission initiated this proceeding in May
2003. Ignoring the Stuationfor dmost ayear after the Commission canceled the permit, and sent severd
letters to RCM in attempts to address the problem, was not an appropriate response to resolving the
regulatory issues associated with closing the facility.

However, the examiner disagrees with the $10,000 adminigtrative pendty amount recommended
by Enforcement. The pendty sought by Enforcement is based on the purported bad faith delay in closing
the facility and the claim that the violation was serious due to the 17 months between the permit cancellation
and facility closure. Therecord in this docket does not fully support either contention.

As noted above, after the permit was canceled, RCM did nothing until May 2003. But the
argument that RCM deliber ately delayed cloang the facility until 2 days prior to the scheduled October
hearing isnot supported by theevidence. Therecord clearly showsthat while RCM did not timely respond
to the cancdlation of the permit, that beginning in May 2003, RCM did work with the Commisson to
properly close the facility. Fird, in May 2003 submitted test results to the Commission, which while
admittedly out of date and incomplete, still must be viewed as a step toward facility closure. In September
2003, afurther affirmative step was taken by RCM when it obtained new samples and test results which
were aso submitted to the Commission. The record aso indicates that after May 2003, there was an
active did ogue between RCM and the Commission regarding the proper closure of the facility asseenin
the exchange of correspondence in June and July 2003 over sampling requirements and renewa
requirements for RCM’s Organization Report. Further, the record also shows that RCM attended
ingpections with Digtrict Office personnd in July and September 2003. Findly, the record indicates that
RCM renewed its Organization Report with the Commisson in August 2003. These facts contradict the



Oil and Gas Docket No. 08-0235029 Page 9
Proposal for Decision

assertionthat RCM did not engagein any closurerelated activity until 2 days prior to the hearing scheduled
in October 2003.

The examiner dso rgects the argument that RCM’ s retention of counsdl two days prior to the
October hearing was a bad faith attempt to delay closing the facility. The fact that a party chooses to
exerciseits conditutiona right to representation, aright the Commission recognizesin its Rules of Practice
and Procedure, isnot evidence of abad faith delaying tactic. Additionaly, Enforcement’ sargument ignores
two other pertinent facts from the record. In September 2003, respondent filed a request to appear by
telephone at the hearing. Enforcement objected to respondent’ s gppearance by telephone, and under the
Rules of Practice and Procedure, the examiner therefore denied respondent’ srequest. Shortly thereafter,
respondent retained local counsd. It rains credibility to argue that it is bad faith to retain an attorney in
a lega proceeding where the opposing side is represented by counsd that exercised a proper legd
obj ection concerning the manner in which respondent could participatein the hearing. Itissmpleprudence
under such circumstances for a respondent to retain an atorney familiar with Commission proceedings.

Additiondly, the bad faith delay argument ignores the fact that Enforcement agreed to a
continuance of the scheduled October 2003 hearing after RCM retained counsdl. If Enforcement truly
believed respondent’ s conduct was a bad faith delaying tactic, it should have objected to any request to
continue the hearing and advised the examiner that the continuance was solely to delay the proceedings.
It isthe examiner’s opinion that the fallure to timely and consstently raise the bad faith issue coupled with
the procedural objections raised regarding respondent’s gppearance a the hearing undermine
Enforcement’ s bad faith ddlay argument.

The examiner dso disagrees with Enforcement’s characterization of the length of time between
permit cancellation and thefacility closure. Whilethefacility permit in this case does not specify adeadline
for closing the facility after operations cease, Rule 8 providesthat for disposa pits, operators are required
to dewater, backfill and compact the pit anywhere from 120 days to one year after the associated well
operations cease.

Because the facility permit includes soil sampling and testing requirements, and involves a much
larger areathan the typica disposal pit, it is reasonable to infer that an operator may require a sgnificant
period of timeto properly close afacility after apermit iscanceled. 1t isnot unreasonable that RCM spent
gpproximately 7 months between May 21, 2003 and February 3, 2004 to confirm closure requirements
with the Commission’s Environmenta Staff, obtain samples and test results and properly close a 10 acre
fadlity, especidly wheremultiple sampling and testing i ssuesarase. The examiner thereforeisnot convinced
by Enforcement’ s argument that the complete 17 month time period should be considered in determining
the amount of any adminidrative pendty.

It would be more gppropriate under the facts in this matter to use the ten month time period where RCM
took no action when consdering seriousness of the violation and the amount of the adminidrative pendty.
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Guidance with respect to the amount of the adminigrative pendty recommended for the
“seriousness’ of this violation can dso befound by comparing thisviolation to the recommended standard
pendty amounts for violaions related to permitted disposal pits. The range of standard pendties for the
falure to properly dewater, backfill and compact dry disposal pits associated with well operations sarts
at $500 and caps at $2,000.% In looking to the other Statutory factors, it is undisputed that RCM has no
history of violations associated with its operation of the facility. Additionaly, there is no evidence that
RCM'’ sinactivity resulted in pollution. Findly, asevidence of its belated “ good faith”, between May 2003
and February 2004, RCM: 1) renewed its Organization Report; 2) expended significant sumsto properly
test and close the facility; and 3) worked with the Commission for over 7 monthsto verify that its closure
operations met the gpplicable requirements.

In sum, review of al of the available evidence in the record suggests that both Enforcement’s
request for a $10,000 administrative pendty and RCM’s request that no pendty be assessed are
incondggent with the facts and circumstances surrounding this violation. It is the examing’s
recommendation that an adminigtrative pendty of $2,500 is condstent with anaogous violations of
Commissionrules, more accuratdly reflectsthe seriousness of the violation, takesinto account RCM’ slack
of previous violations, the absence of any pollution, and considers RCM’s actions after May 2003 in

properly dosing the facility.

Based on the record in this docket, the examiner recommends adoption of the following Findings
of Fact and Conclusons of Law:

FINDINGSOF FACT

1. Respondent, RCM Qil, Inc. (hereinafter “respondent” or “RCM”), was given at least 10 days
notice of this proceeding by certified mail, addressed to the most recent Form P-5 (Organization
Report) address. RCM appeared at the hearing and offered evidence.

2. RCM designated itsdf as the operator of the Ricky Smith Ranch Facility, Permit No. LT-
0136 by filing a permit renewd application which was granted by the Commission on July
30, 1995. Therenewd permit dlowed for the disposa of nonhazardous crude ail

contaminated soil from spillsin a 55 acre facility composed of 11 individud 5 acrecells The  renewa

permit expired on April 1, 1998.

3. RCM filed another renewd application on March 26, 1998. RCM was advised in
correspondence from Environmental Services dated September 10, 2001, that theestimated — dmreax

3 Because the facility was not being operated, with no materials deposited for several years prior to the issuesraised in
this docket, it would appear that violations concerning dry pits under Rule 8(d)(4)(G) are the most anal ogous to this case.
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for the facility was too low and that a new estimate was required. RCM provided an estimate on
October 4, 2001, with the notation that a report from a petroleum engineer would follow. In
November 2001, RCM forwarded the report, which estimated the closure cost at $13,748 for each
cdl. Thetota estimated closure cost for al 11 cellswas $151,228. The report dso noted thet only two
cdlswere in operation a the facility.

4, On January 18, 2002, RCM requested that its permit be limited to the two existing cdlls, and
sought a reduction in the closure cost bond consistent with the amended permit. On February
1, 2002, Environmental Services advised that the amended permit was acceptable, subject
to RCM filing a closure cost bond of $27,496. RCM was further advised that the actual
amount of the closure cost bond was $2,496 because it could reduce the amount by $25,000
under Statewide Rule 78.

5. In March 2002, RCM submitted a Certificate of Depodt in the name of the Railroad
Commission in the amount of $2,500. RCM was apparently advised by Commission staff that the
Certificate of Deposit was not an acceptable form of financia assurance.

6. On May 18, 2002, RCM submitted a Letter of Credit on the proper Commission form in the
amount of $2,500.

7. On May 21, 2002, RCM was advised by Environmental Services that its permit for the
facility would be canceled due to its failure to renew its Organization Report.

8. On August 26, 2002, Environmental Services canceled the permit for the Ricky Smith Ranch
Facility, Permit No. LT-0136.

0. The Commission inspected the facility on October 18, 2002. The facility appeared closed,
weeds were growing in Cell #1, and construction started on Cell #2 had not been completed.

10. A follow-up inspection of the facility occurred on April 15, 2003. The facility was closed
and winter wheat had been planted in Cell #1. Cell #2 was observed to not have a proper
earthen ramp. There was no evidence of past or recent disposal activities.

11. On May 21, 2003, RCM submitted a test report to Environmenta Services for samples
obtained from the facility in February 2002. RCM further advised that no wastes had been
added to the Site since December 2000.

12.  The February 2002 test results were compared with prior test results from June 2001. The
comparison found an increase in the total petroleum hydrocarbons in the last report.
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Environmenta Services concluded that the increase evidenced additiona oil and gaswastes ~ weeatkd
to the Site after June 2001.

13.

14.

15.

RCM filed a renewd of its Organization Report on July 21, 2003 which was approved on
August 7, 2003. The P-5 identified Rickey Smith as the sole officer. RCM submitted a cash
fee of $3,125 as its financid assurance. The $2,500 closure cost Letter of Credit originaly
submitted in May 2002 was also processed at thistime.  The August 7, 2003 renewal applied
to the period from February 1, 2003 to January 31, 2004.

On July 28, 2003 the Didtrict Office ingpected the facility, with a representative of RCM.
The dikes around the cells were observed to be eroding due to lack of maintenance. A 20
by 20 oil stained areawas noted in Cell #1.

A follow up inspection of the facility was conducted on September 18, 2003. The oil Stained
areain Cel #1 was remediated. Two piles of brush, concrete, discarded produce and  soil were

obsaved in Cdl #1.

16.

17.

18.

19.

20.

21.

RCM collected soil samples on September 18, 2003 which were lab tested on September 30,
2003. The test results were forwarded to the Environmental Section. The collection of
samples was not witnessed by Commission personnel. Commission records indicate that the
September tests results were rejected.

RCM collected soil samples on October 30, 2003. The final test results for the October
samples were submitted on December 1, 2003. RCM was advised on December 9, 2003 that
the tests were acceptable and that it could proceed to close the facility.

An inspection on January 16, 2004 indicated that RCM had initiated closure operations.

A find ingpection on February 3, 2004 found that the facility was properly closed.

RCM has no history of violations regarding this facility.

There is no evidence that RCM’s operation of the facility or RCM’s fallure to act in the time
period between the cancdllation of the permit and the closure of the facility resulted in any
pollution.

CONCLUSIONSOF LAW

Proper notice of hearing was timely issued to the appropriate persons entitled to notice.
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2.

3.

8.

All things necessary to the Commission ataining jurisdiction have occurred.

RCM was the operator of the Ricky Smith Ranch Fecility, Permit No. LT-0136 as defined
by Commission Statewide Rule 14 and §89.002 of the Texas Natural Resources Code from
July 30, 1995 through the closure of the facility confirmed by the Commission on February
3, 2004.

RCM had the primary responsbility for complying with Rule 8, as well as other gpplicable
gatutes and Commission rules relating to Ricky Smith Ranch Fecility, Permit No. LT-0136.

RCM'’s Organization Report with the Commission was delinquent from February 1, 2002 to
August 7, 2003.

On August 26, 2002, the Commission properly canceled the permit for the Ricky Smith
Ranch Facility, Permit No. LT-0136 due to RCM’ s ddinquent Organization Report.

RCM violated Statewide Rule 8 and Chapters 85, 89 and 91 of the Texas Natura Resources
Code by failing to promptly close the Ricky Smith Ranch Facility, Permit No. LT-0136 after
the facility permit was canceled.

RCM closed the Ricky Smith Ranch Facility, Permit No. LT-0136 in compliance with  Satenmde

Rule 8 and Chapters 85, 89 and 91 of the Texas Natural Resources Codeas confirmed by the
Commission on February 3, 2004.

RECOMMENDATION

The examiner recommends that the above findings and conclusions be adopted and the attached

order approved, requiring RCM Qil, Inc. to pay an adminigtrative pendty of TWO THOUSAND FHVE
HUNDRED DOLLARS ($2,500).

Respectfully submitted,

Mark J. Helmueller
Hearings Examiner



