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STATEMENT OF THE CASE

Thiswas a Commission-caled hearing on the recommendation of the Didtrict Office to determine
the fallowing:

1 Whether either of therespondents, 4-N Operating, LL C and/or ChrisCreswell, should berequired
to plug or otherwise place in compliance with Statewide Rules 3, 8, 13, and 14, the Burrdl Mill
-B- (01449) Lease, Well Nos. 4, 5, 6, 8, 9, 10, 13W, and 14, Y-B (Upper Gunsight) Field,
Baylor County, Texas,

2. Whether the respondent(s) violated provisionsof Title 3, Oil and Gas, SubtitlesA, B, and C, Texas
Natural Resources Code, Chapter 27 of the Texas Water Code, and Commission rulesand laws
pertaining to safety or preventionor control of pollution by failing to comply with said satutesand
Statewide Rules 3, 8, 13, and 14;

3. Whether the respondent(s) should be assessed administrative pendties of not more than
$10,000.00 per day for each offense committed regarding said lease and wells;

4, Whether any violations should be referred to the Office of the Attorney Generd for further civil
action pursuant to Tex. Nat. Res. Code Ann. § 81.0534.

On November 12, 2003, the complaint in this docket wasfiled, naming only 4-N Operating, LLC
(“4-N") asarespondent. 4-N filed an answer through its counsel on December 17, 2003. In response
to the answer, an amended complaint wasfiled on February 9, 2004 naming both 4-N and Chris Creswell
(“Creswel”) asrespondents. A Notice of Hearing setting a hearing date of May 20, 2004 was sent to
counsd for 4-N, and was also sent to the most recent reported addresses reported in the parties
Commission Form P-5s (Organization Report).

Susan German, Staff Attorney, appeared a the hearing representing the Railroad Commission of
Texas, Office of Generd Counsd, Enforcement Section (* Enforcement”). Creswell dso gppeared and
presented evidence at the hearing. No representative of 4-N appeared at the hearing. The Enforcement
Section's hearing file was admitted into evidence.

Enforcement recommended that 4-N be ordered to bring the lease into compliance with
Commission rules, properly plug the wells, and pay a total administrative pendty of $21,100.00. The
adminigrative pendty is broken down as follows: $2,000.00 each for eight violations of Statewide Rule
14(b)(2); $250.00 each for eight violations of Statewide Rule 3(a); $1,000.00 each for two violations of
Statewide Rule 13(b)(1)(B); $600.00 for asingle violation of Statewide Rule 8(d)(1); and $500.00 for a
gangle violation of Statewide Rule 8(d)(4)(G)(i)(I11). Enforcement aso requested that 4-N be ordered to
remburse the Commission in the amount of $654.50 for emergency funds expended to clean up
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unauthorized discharges on the lease. Enforcement aso recommended that the action against Creswell be
dismissed.

The examiner agrees with Enforcement’ s recommendations with the exception of the violation of
Rule 8(d)(1). For that violation, the examiner recommends an enhanced adminigirative pendty of
$16,500.00. Accordingly, the total recommended pendlty is $37,000.00.

DI1SCUSSION OF THE EVIDENCE

Organization and Per mit Records

Commission records show that 4-N filed itsinitidd Commisson Form P-5 (Organization Report)
with the Commission on November 18, 1997. Thelast and most recent approved Organization Report
for 4-N wasfiled on November 30, 1998. Joe Paul Nichols, Jr. islisted asManager. ShaunaR. Nichols
is identified as amember. 4-N paid a nonrefundable fee of $750.00 asitsfinancid assurance with its last
Organization Report filing.

Creswell’s last Organization Report was filed on August 15, 2000 and identifies Chris Creswell
asthe soleproprietor. Creswdl| paid the $100.00 nonrefundable“ good-guy” feeinlieu of pogting financid
assurance at the time of the last renewd.

4-N was recogni zed as the operator of the Burrell Mill -B- (01449) Lease, Well Nos. 4, 5, 6, 8,
9, 10, 13W, and 14, (“subject lease’, “Burrdl Mill Lease’, and/or “subject wells’) after filing a
Commission Form P-4 (Certificate of Compliance and Transportation Authority) which was gpproved by
the Commission on January 27, 1998.

4-N filed a Commission Form W-1X (Application for Future Re-Entry of Inactive Wellbore and
14(b)(2) Extenson Permit) on November 30, 1998 for al eight wells on the subject lease. The plugging
extendons expired on November 1, 1999. The last production was reported in November 1997, prior
to the recognition of 4-N as the operator. The last injection activity for Well No. 13W was reported in
February 1997.

On December 9, 1999, atwo-signature P-4 for the subject lease was filed with the Commission
which sought to recognize Creswell as the operator. Commission records show that the P-4 was not
processed due to a hold which was placed by the Commisson’s Oil & Gas Divison, Field Operations
Section. Commission records show that the certificate of compliance for the subject lease was canceled
onNovember 29, 1999 for thefailure by 4-N to renew its Organization Report. Commission recordsaso
show that beginning in October 1999 there were discrepancies in Commission Form P-1s (Producer’s
Monthly Report of Oil Wells) which were not resolved until April 23, 2001.
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Commission | nspections

Commissioningpections of the subject |ease were conducted on September 23, 2002, November
14, 2002, December 18, 2002, January 16, 2003, February 13, 2003, April 8, 2003, May 2, 2003, July
7, 2003 and March 9, 2004. The ingpection reports document severa violations of Commission rules
induding: 1) Sgns required to be posted a the well site for each of the eight wells were either missing or
displayed incorrect information in violation of Statewide Rule 3(a); 2) an open, dry workover pit at Well
No. 14 inviolation of Statewide Rule 8(d)(4)(G)(i)(111);* and 3) tubing open to atmosphere on Well Nos.
8 and 13W inviolation of Statewide Rule 13(b)(1)(B). Theinsgpection reportsaso notethat thewellswere
not equipped for production or injection activities and were out of compliance with Statewide Rule
14(b)(2).

Theinspectionsa so document an active ongoing oil discharge and Commission emergency clean-
up efforts. Theinitid ingpection of the subject lease on September 23, 2002 found an ail spill from an
active leak beginning gpproximately 2' from Well No. 9, which extended approximately 12" into an unlined
9 by 12' by 3 deep pit. The pit had overflowed dueto astorm, and the spill continued downhill from the
pit to affect an areameasuring 9 by 12'. A follow up ingpection on November 14, 2002 found that the
soill had expanded beyond the pit to an area 9' by 21' with puddies of free oil observed throughout the
affected area. On December 12, 2002, in awritten response to Commission correspondence advising 4-N
of the violaions, Mr. Nichols disavowed any respongbility, claming that 4-N sold the lease to Creswell
in October 1999, with the understanding that Creswell would operate the property.

A further follow-up inspection on December 18, 2002 found the lesk a Well No. 9 ill active,
with no evidence of remediation. After further ingpections on January 16, 2003 and January 21, 2003,
emergency funds were spent on January 22, 2003 to remove the oil from the pit near Well No. 9 and
backfill the pit. Commission records show that emergency clean up fundstotaling $654.50 were expended
to eiminate the threat that the active spill would expand to nearby Cockerrell Creek.

Further ingpections on February 13, 2002, April 24, 2003, May 2, 2003 and July 7, 2003 show
that the oil lesk remained active and that the affected area near Well No. 9 continued to expand until it
encompassed an area 16' by 16'. A copy of a photograph of the spill as of July 7, 2003 is attached for
reference as Exhibit A to this Proposal for Decision. The most recent ingpection on March 9, 2004 found
a 20 by 25 affected area, with free fluids observed in a6' by 8 area.

ENFORCEMENT’S POSITION

Enforcement asserts that 4-N is the operator of the Burrell Mills Lease pursuant to the P-4

1 Inspectionson September 23, 2002, November 14, 2002, December 18, 2002, and January 16, 2003 al so observed open
pitsin apparent violation of Statewide Rule 8(d)(4) at Well No. 4 and Well No. 9. These pits were backfilled by the Commission
on January 22, 2003. However, violations related to these observations are not included in the complaint.
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approved by the Commisson on January 27, 1998. Enforcement contends that the subject leaseis out of
compliance with Rule 3(a) due to the lack of any signs at the well Sites or the presence of sgns with
inaccurate information. Enforcement also argues that subject leaseis out of compliance with Rule 8(d)(1)
due to the active discharge of oil at Well No. 9. Enforcement contends that the subject lease is out of
compliance with Rule 8 (d)(4)(G)(i)(I11) because the workover pit for Well No. 14 was not closed within
one year after operations ceased. Enforcement asserts that the subject lease isdso in violation of Rule
13(b)(1)(B) because Well Nos. 8 and 13W have tubing open to the atmosphere. Finally, Enforcement
argues that the wells are out of compliance with Rule 14(b)(2) because they were not properly plugged or
restored to production before the plugging extensons expired.

Enforcement urgesthat 4-N be ordered to bring the lease into compliance with Commission rules,
plug theeight wells, and pay an administrative penaty of $21,100.00. Enforcement also requeststhat 4-N
be ordered to reimburse the Commission in the amount of $654.50 for the emergency funds expended on
January 22, 2003.

CRESWELL’S POSITION

Creswdl arguesthat sheis not respongble for the aleged violations because the Commission did
not approve the P-4 which was filed to recognize her asthe operator. Creswell admits that she ingtaled
ggnsat someof thewells, but claimsthat shewastold to stop any activitiesby the Digtrict Office. Creswell
aso acknowledges that she reentered one of the wells and pulled the tubing, but contends that she never
took any action to restore production. Creswell asserts that the Digtrict Office told her she was not
authorized to engage in operations on the subject |ease because she was not recognized as the operator
and therefore, she cannot now be held responsible for the violations.

APPLICABLE AUTHORITY

Statewide Rule 3(a)(2) requires the posting of signs at each well site for each property producing
oil, gas or geotherma resources which show the name of the property, the name of the operator, and the
well number.

With certain exceptions not relevant here, Statewide Rule 8(d)(1) prohibitsthe discharge of oil and
gas wastes by any method without obtaining a permit to dispose of such wastes.

Statewide Rule 8(d)(4)(G)(i)(111) requires a person who maintains or uses a reserve or mud
circulation pit in conjunction withworkover operations for awell to dewater, backfill and compact the pit
within one year of the cessation of operations.

Statewide Rule 13(b)(1)(B) requires that wellhead assemblies be used to maintain surface control
of thewdl. Welhead assemblies are necessary to prevent fluids from being discharged from the wellbore
onto the ground surface and to prevent any oil and gas waste in the wellbore from being displaced to the
surface by potentia influxes of water into the open wellbore.

Statewide Rule 14(b)(2) providesthat the operator of awell must plug thewell in accordance with
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Commission rules within one year after operations cease, unless an extension is granted. For wells
transferred after September 1, 1997, the operator of awell for purposes of plugging liability isthe person
who assumed respong bility for the physica operation and control of awell as shown by an gpproved Form
P-4 designating that person as operator.

The primary controlling lega authority for determination of the amount of any adminidrative penaty
is Texas Natural Resources Code 881.0531 which provides, in pertinent part:

(@ If aperson violates provisons of thistitle which pertain to safety or
the prevention or control of pollution or the provisions of arule, order,
license, permit, or certificate which pertain to safety or the prevention or
control of pollution and are issued under this title, the person may be
asessed acivil pendty by the commission.

(b) The pendty may not exceed $10,000 aday for each violation. Each
day a violation continues may be consdered a separate violation for
purposes of pendty assessments.

(¢) Indetermining theamount of the pendty, thecommission shall consder
the permitteg’s history of previous violaions, the seriousness of the
violaion, any hazard to the hedth or safety of the public, and the
demonstrated good faith of the person charged.

Texas Natura Resources Code §89.002 defines an “operator” asfollows:

(2) "Operaor" means a person who assumes respongbility for the
physica operation and control of awell as shown by a form the person
files with the commissonand the commission approves. The commission
may not require a person to assume respong bility for awell asacondition
to being permitted to assume responsibility for another well. Inthe event
of a sale or conveyance of an unplugged well or theright to operate
an unplugged well, a person ceases being the operator for the
purpose of Section 89.011 only if the well was in compliance with
commission rules relating to safety or the prevention or control of
pollution at the time of sale or conveyance and once the person who
acquiresthe well or right to operate the well:

(A) specifically identifies the well as a well for which the
person assumes plugging responsibility on forms required and
approved by the commission. (emphasis added)

EXAMINER'S OPINION




Oil and Gas Docket No. 09-0236216 Page 7

The violations of Statewide Rules 3, 8, 13, and 14 are uncontested. The issues presented in this
docket are determining whether either 4-N or Creswdll is responsible for the violations, and andyzing
whether the amount of the adminigrative pendty requested is congstent with Texas Natura Resources
Code 881.0531. It is the examiner’s conclusion that despite Creswell’s admitted activity, 4-N is the
operator responsble for regulatory compliance.  Additiondly, while the examiner agrees with
recommended pendty amount for the violations of Rule 3, 8(d)(4), 13, and 14, it is the examiner’'s
conclusion that the $600.00 pendty for the violation of Rule 8(d)(1) is too lenient when weighing the
evidence under the Commission’s pendty guidelines for standard pendties and enhancements.

4-N is Properly Recognized asthe Operator of the Burrell Mill L ease

Withrespect to its designation as the operator of the Burrell Mill Lease, 4-N did not appear at the
hearing to contest its status as the operator pursuant to the last gpproved Commission Form P-4, despite
rasng the issue in correspondence and in response to the complaint filed againgt it. This issue is
complicated by Creswell’s admissons that she posted signs at some of the wells and reentered one well
to remove the equipment.

Prior to theamendment of Texas Natural Resources Code §89.002, effective September 1, 1997,
an operator could contest the presumption of regulatory responsihility for alease and wells, even though
Commission records recognized it as the operator.  Typicaly, these arguments asserted that another
individud had engaged in operations or had otherwise exercised control over the lease and wells. The
Commission was then required to make a determination of whether the operator recognized by the
Commission was the proper operator for regulatory purposes.?

The amendmentsadopted in 1997 diminated the need for the Commission to make adetermination
inits hearings concerning regul atory respongibility. Thischangewasat least partidly motivated by the very
facts involved in this case, i.e., an operator’'s refusa to resolve violations based on a dispute over
contractua obligations and property rights. The statute now requires that the last operator recognized by
the Commission remedy any violationsr egar dless of any disoute regarding the underlying contractud and
property rights. If theoperator believesthe recognized regulatory responsibility isinconsstent withthelegd
rightsbetweenthe parties, it may seek redressunder any purported contractual obligation or other property
right in the gppropriate court.

It isundisputed that 4-N was recognized as the operator of the Burrell Mills Lease on January 27,
1998. None of the Commission records regarding the violations observed in this docket suggest thet the

2The Commission still makes this determination in cases where a Commission Form P-4 was filed by the last approved
operator prior to September 1, 1997.
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Commissonrecognized Creswell asthe operator, or that Creswell’ s actions excused 4-N from regulatory
compliance. To the contrary, the Commission repeatedly forwarded al correspondence concerning the
violaions to 4-N and requested that 4-N take the appropriate action to remedy the violations. While
Creswell admitsto posting some signs and reentering awell, because 4-N was recogni zed as the operator
after September 1, 1997, the provisions of Texas Naturd Resources Code 889.002 preclude any shift
in the regulatory responsbility from 4-N to Creswell. Additiondly, Creswell was told to discontinue any
activity on the subject lease because she was not recognized as the operator. Under both the facts
presented and the applicable law, the examiner concludesthat 4-N isresponsiblefor theviolations alleged
in this docket. Accordingly, Creswell should be dismissed from the ingtant action.

Amount of Administrative Penalty

Texas Natura Resources Code 881.0531(c) requires the Commission to consider four factorsin
determining the amount of an adminidrative pendty for aviolation of Commisson rules: 1) the permitteg's
history of previous violations®; 2) the seriousness of the violation; 3) any hazard to the hedlth or safety of
the public; and 4) the demonstrated good faith of the person charged. In most Enforcement cases, a
standard pendty guideline has dready evduated these factors in determining the amount of the
adminidrative pendty sought in the complaint. The standard penaty guideines aso alow for enhanced
pendties for violations based on severd criteria, including the time out of compliance, the location and/or
actual or threatened environmenta impact, the threatened or actud hazard to the public, and findly, the
reckless or intentional conduct of the operator.

Standard Penalty Amount

Violations of Rule 8(d)(1) have a recommended range from $500.00 to $6,000.00 under the
guideline for sandard pendties. Thisrange appearsto reflect both the nature of the substance discharged,
and the affected areq, as naither of those factors are identified e sawhere in the guideline asabassfor an
enhanced adminidrative pendty. The pendty recommended by Enforcement in this case for the violation
of Rule8(d)(1) isat thelow end of the guiddinefor standard pendties. However, the evidencein thiscase
suggests the affected area due to the spill should be in the middle of the $500.00 to $6,000.00 range.

The inspection of November 14, 2002 observed three areas affected by the spill: 1) the area
between the wellhead and the workover pit; 2) the workover pit itsdf; and 3) an area downhill from the

3Enforcement’ scomplaint statesthat 4-N hasno history of previousviolations, and thereisno evidence of previousorders
issued against 4-N for violations of Commission rules. However, the weight that can be afforded to thisfactor is affected by the fact
that 4-N only had a two year history as an operator, filing its first Organization Report on November 18, 1997, and its last
Organization Report on November 30, 1998.
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pit which was affected by the pit overflow. Together the three affected areastotd at least 400 square feet.
Additiondly, in the most recent ingpection on March 9, 2004, the affected areaiis described as 20' by 25'
or 500 square feet. The affected area of the pill isnot small, i.e,, less than 100 squarefeet. Further, the
affected area is not large, i.e, greater than 1000 square feet. It would therefore be appropriate to
categorize the spill as faling somewhere between a smal spill and a large spill.  Accordingly, it is the
examiner’s concluson that the sandard pendty for thisviolation should not be treated asasmal spill with
aminima standard pendty of $600.00, but instead should fal in the middle of the range for recommended
pendlties. Itistherefore recommended that the standard administrative pendty beincreased from $600.00
to $3,000.00.

Enhanced Penalty Amount

As noted above, the adminigrative penaty guidelines provide for enhancements to the standard
pendty assessed against an operator based on evidence regarding, thetime out of compliance, thelocation
and/or actud or threatened environmenta impact, the threatened or actud hazard to the public, and findly,
the reckless or intentional conduct of the operator if aviolation resultsin threstened or actua pollution of
surface or subsurfacewater. Inthiscase, the evidence supportstwo enhancementsto the standard pendlty:
1) an enhancement due to the pollution threat to a mgor source of fresh water; and 2) the length of time
the violaion has continued.

Threatened Pollution to a Major Freshwater Source

Withrespect to thefirst enhancement issue, the penaty guiddine recommends sgnificant additiona
pendties for any violaions which ether thresten or actudly pollute a mgor freshwater source. The
guiddine definesa mgor fresh water source as mgjor aquifers, creeks, rivers, lakes or reservoirs. The
enhanced administrative pendtiesrange beginsat $5,000.00 for threatened pollution to amagjor freshwater
source and has an upper limit of $25,000.00 for actud pollution or contamination asaresult of theviolation.

The evidence shows an active oil spill for over 17 monthsthat continuesto pose an environmental
threat to surface water due to the proximity of Cockerrell Creek as seen by maps included in
Enforcement’s hearing file which depict the location of the creek in relaion to Well No. 9. The initiad
pollution threet is best illustrated by the Didrict Office's classfication of the spill in January 2003 as an
emergency Stuation due to the proximity of the creek. The imminent pollution threet led to a request for
emergency funds to mitigate the potentid threat. After procuring the funds, the Commission retained a
contractor to backfill two pits and clean up the area of the spill.

The minimum amount for aenhancement due the threatened pollution of amgor freshwater source
such as acreek, is $5,000.00. The evidence presented indicates that timely Commission action and the
expenditure of emergency funds prevented any actud pollution and limited the future threet. Accordingly,
it is the examiner’ s recommendation that the pendty for the violation of Rule 8(d)(1) be enhanced in the
amount of $5,000.00 consistent with the guideline recommendation for due to the threat of pollution of a



Oil and Gas Docket No. 09-0236216 Page 10

magor freshwater source. This brings the tota recommended pendty amount for the violation of Rule
8(d)(1) without considering enhancements for the time out of compliance to $3,000.00.

Time Out of Compliance

The pendty guidelines dso dlow for time out of compliance enhancements in a range between
$100.00 to $2,000.00 per month. Thistime out of compliance enhancement reflects the severity of the
violation, which typicaly increases the longer the time period that violation continues or is not corrected.
The Commission has previoudy assessed an operator the maximum enhanced pendty of $2,000.00 per
monthfor an ail spill inviolation of Rule 8(d)(1). See Oil & Gas Docket No. 6E-0227682: Enfor cement
Action For Violations Allegedly Committed by Linda Ball Reese, d.b.a. 5R Oil Company, on the Post
Oak Church (06695) Lease, Well No. 1, East Texas (District 6E) Field, Gregg County, Texas.

In this case, the Rule 8(d)(1) oil spill was first observed on September 23, 2002 and was il
present and active at the last inspection on March 9, 2004, atota of 533 days, or over 17 months.
While corrective action wasinitidly required, the actua emergency funds of $654.50 to limit the pollution
threat isrelatively low. Additionally, theinspectionsdocument thet thisactive viol ation continuesto expand,
abet dowly. Findly, the vidlation is not benign, as continued expanson will ultimately again require the
Commissonto takeremedid action to limit any threet of pollution of the creek. Accordingly, the evidence
inthis casewould not support ether the minimum recommendation of $100.00 per month or the maximum
enhancement of $2,000 per month.

The actud oil discharged each month gppears to be a smdl volume, and the primary problem
appearsto bethecumulative effect of the continuing leak. Under these circumstances, one can easily judtify
tregting the continuing active spill as 17 separate small spills occurring at one month intervas. 1f one
accepts the logic of this gpproach, it would be consstent to have a sandard pendty which reflects the
cumulative impact, and an enhancement based on time out of compliance which reflects the active nature
of the spill. Since the spill on amonth to month basis appearsto be smdll, it isthe examiner’s concluson
that $500.00 for each month, an amount which would reflect the minimum standard pendty if the continuing
active violation was treated as 17 separate violaions, is an appropriate enhancement for the time out of
compliance associated with this active spill.  Under this approach, the enhancement for time out of
compliancewould be $8,500.00, or as broken down, 17 months multiplied by $500.00 per month. When
added totheexaminer’ srecommendation for ahigher standard penalty of $3,000.00 and the recommended
enhancement for the pollution threat to amagjor freshwater source, of $5,000.00 the totd recommended
adminidraive pendty for the Rule 8(d)(1) violation, without congdering the conduct of the operator, is
$16,500.00.

It should be further noted that the totd adminigtrative pendty including enhancements of
$16,500.00 till fdlswdl short of the satutory maximum for thisviolaion. Under TexasNaturad Resources
Code 881.0531(b), the maximum possible adminidrative pendty for a pollution violation is obtained
through multiplying the $10,000.00 statutory limit by either the number of days that an active spill occurs
and is not remediated, or for a single occurrence spill, the number of days that the operator does not
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completely remediate the affected area of the spill. The violation of Rule 8(d)(1) wasiinitidly observed on
September 23, 2002 and was still present and active at the last ingpection on March 9, 2004, atotd of at
least 533 days. Pursuant to Texas Natura Resources Code §881.0531(b), the maximum possible pendty
under the statute for the violation of Rule 8(d)(1) would be $5,330,000.00.

The examiner further recommends pursuant to Texas Natural Resources Code 891.114 that al
individuals identified as officersin 4-N's Organization Report, be identified as individuas in a position of
ownership or control of respondent during the time 4-N violated Commission rules related to safety and
the control of pollution. Both the individud officers and any organization in which any of them may hold
a podtion of ownership or control, are subject to the restrictions of Texas Natura Resources Code
§91.114(a)(2) for a period of no more than seven years from the date the order entered in this matter
becomesfind, or sooner, if theterms of the order are stisfied. Both Joe Paul Nichols, J. and ShaunaR.
Nichols were identified in the Organization Report as officers of the company. Accordingly, they are
subject to the provisions of Texas Natural Resources Code §891.114(a)(2).

Findly, pursuant to the provisions of Texas Natural Resources Code §891.113, 4-N should also
be ordered to reimburse the Commission in the amount of $654.50 for the emergency funds expended to
mitigate the pollution threst.

Based on the record in this docket, the examiner recommends adoption of the following Findings
of Fact and Conclusons of Law:

FINDINGSOF FACT

1 Respondents 4-N Operating, LLC (“4-N") and Chris Creswdll. (“Creswdl”) weregiven a least
10 days notice of this proceeding by certified mail, addressed to their most recent Form P-5
(Organization Report) address. 4-N’sattorney was aso provided acopy of the notice of hearing.
Creswell appeared and presented evidence at the hearing. No appearance was made by 4-N or
any representative on its behdf.

2. Commission records show that 4-N filed itsinitid Commisson Form P-5 (Organization Report)
with the Commission on November 18, 1997. The last and most recent gpproved Organization
Report for 4-N was filed on November 30, 1998. Joe Paul Nichals, Jr. is listed as Manager.
Shauna R. Nichols is identified as a member. 4-N paid a nonrefundable fee of $750.00 as its
financid assurance with its last Organization Report filing.

3. Creswdl’s last Organization Report was filed on August 15, 2000 and identifies Chris Creswell
asthesole proprietor. Creswell paid the $100.00 nonrefundable “ good-guy” feein lieu of posting
financid assurance a the time of the last renewd.

4, 4-N was recogni zed as the operator of the Burrell Mill -B- (01449) Lease, Well Nos. 4, 5, 6, 8,
9, 10, 13W, and 14, (“subject leasg’, “Burrdl Mill Lease’, and/or “subject wells’) after filing a
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5.

Commisson Form P-4 (Certificate of Compliance and Transportation Authority) which was
approved by the Commission on January 27, 1998.

On December 9, 1999, a two-signature P-4 for the Burrdl Mill Lease was filed with the
Commission which designated Creswell as the operator. Commission recordsshow  that the

P-4 was never processed due to a hold which was placed by the Commission’s Oil & GasDividon,
Field Operations Section.

6.

10.

11.

12.

13.

4-N filed a Commission Form W-1X (Application for Future Re-Entry of Inactive Wellbore
and 14(b)(2) Extenson Permit) on November 30, 1998 for dl eight wells on the subject
lease. The plugging extensons expired on November 1, 1999.

Commisson ingpections on September 23, 2002, November 14, 2002, December 18, 2002,
January 16, 2003, February 13, 2003, April 8, 2003, May 2, 2003, July 7, 2003 and March
9, 2004, found that the signs required to be posted at each of the eight wells were either
missing or did not have accurate information.

Fallure to properly identify a well by the posting of the sign required by Statewide Rule 3
has the potentid for causng confuson and delay in remedying a violaion or emergency and
poses a threat to the public hedth and safety.

Commisson inspections on September 23, 2002, November 14, 2002, December 18, 2002,
January 16, 2003, February 13, 2003, April 8, 2003, May 2, 2003, July 7, 2003 and March
9, 2004, found an open, dry workover pit at Well No. 14.

The failure to properly close the workover pit within one year after operations cease poses
athreat of unpermitted discharges which could contaminate surface or subsurface waters.

Commission ingpections on September 23, 2002, November 14, 2002, December 18, 2002,
January 16, 2003, February 13, 2003, April 8, 2003, May 2, 2003, July 7, 2003 and March
9, 2004, found tubing open to atmosphere at Well Nos. 8 and 13W.

The failure to properly maintain wellhead control poses a threat of unpermitted discharges
of ail, natura gas and oil and gas wastes, which could result in injury to persons or property
and/or result in the contamination of surface or subsurface waters

Wdl Nos. 4, 5, 6, 8, 9, 10, 13W, and 14 on the Burrell Mills Lease are currently inactive and
have been inactive for more than 12 months.

a Commission inspections on September 23, 2002, November 14, 2002, December 18,
2002, January 16, 2003, February 13, 2003, April 8, 2003, May 2, 2003, July 7, 2003
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and March 9, 2004, show that the wells are shut-in and not equipped for production.

Commission records report no production from Well Nos. 4, 5, 6, 8, 9, 10, and
14 after November 1997.

Commission records show the last injection activity for Well No. 13W was reported
in February 1997.

14. Usable qudity groundwater in the area may be contaminated by migrations or discharges of
sdtwater and other oil and gas wastes from unplugged wedlbores. Unplugged wellbores
conditute a cognizable threat to the public hedth and safety because of the probability of
pollution.

15.  Anactive unpermitted discharge of ail is continuing to occur on the Burrell MillsLease which
poses a threat to contamination of usable quality surface water.

a

An ingpection on September 23, 2002 found an oil spill from an active leak beginning
gpproximately 2' from Well No. 9, which extended into an unlined 9' by 12' by 3' deep
pit. The pit had overflowed, and the spill continued downhill to affect an area

measuring 9' by 12'.

b.

A follow up ingpection on November 14, 2002 found that the spill had expanded
beyond the pit to an area 9' by 21" with puddles of free oil observed throughout the
affected area.

A further follow-up ingpection on December 18, 2002 found the leak at Well No. 9
gl active, with no evidence of remediation.

Further inspections on January 16, 2003 and January 21, 2003 found no attempts to
repair the leak or clean up the affected area.  Commission personnel reported that
the spill threatened to extend downhill to Cockerrell Creek.

Inspections on February 13, 2002, April 24, 2003, May 2, 2003 and July 7, 2003 show
that the oil leak remained active and that the affected area near Well No. 9 continued
to expand until it encompassed an area 16' by 16'.

The most recent inspection on March 9, 2004 found a 20" by 25' affected area, with
freefluids observed in a6 by 8 area.

16.  Commission records show that emergency clean up funds totaling $654.50 were expended
to mitigate the threet that the active spill would expand to nearby Cockerrdll Creek on  January
22, 2003. Remedid measuresincluding removing the ail from the pit near Well No. 9, backfilling
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the pit and another pit & Well No. 4, and cleaning up al oil affected aress.

17.  4-N has not demonstrated good faith since it failed to plug the subject wells and/or otherwise
place the Burrdl Mill Lease in compliance after being notified of the violationsby the  District

Office.

18.  The severity of the violation reflected in the number of days that an active lesk has continued
on the subject lease, and the threat of pollution of surface water, together warrantan enhenced

adminigraive pendty for the violation of Commission Statewide Rule8(d)(1)  pursuant to Texas Naturd

Resources Code §81.0531(c).

19.  Theegtimated cost to plug the subject wells is $13,900.00.

20.  4-N hasno previous higtory of violations.

CONCLUSIONSOF LAW

1. Proper notice of hearing was timely issued to the appropriate persons entitled to notice.
2. All things necessary to the Commission ataining jurisdiction have occurred.

3. 4-N isthe operator of the Burrell Mill -B- (01449) Lease, Well Nos. 4, 5, 6, 8, 9, 10, 13W, and
14 as defined by Statewide Rule 14 and 889.002 of the Texas Natural Resources Code.

4, 4-N has the primary responsbility for complying with Rules 3, 8, 13, and 14, and Chapter 89 of

the Texas Natura Resources Code as well as other gpplicable statutes and Commission rules
relating to the Burrell Mill -B- (01449) Lease, Well Nos. 4, 5, 6, 8, 9, 10, 13W, and 14.

5. The Burrell Mill -B- (01449) Leaseis not in compliance with Commission Statewide Rule 3(a) or
Chapters 85, 89 and 91 of the Texas Natural Resources Code.

6. The Burrdl Mill -B- (01449) Lease has been out of compliance with Commission Statewide Rule
3(a) from on or before September 23, 2002 to the present.

7. The Burrdl Mill -B- (01449) Leaseisnot in compliance with Commission Statewide Rule 8(d)(4)
or Chapters 85, 89 and 91 of the Texas Natural Resources Code.

8. The Burrel Mill -B- (01449) L ease has been out of compliance with Commission Statewide Rule
8(d)(4) from on or before September 23, 2002 to the present.

0. The Burrdl Mill -B- (01449) Leaseisnot in compliance with Commission Statewide Rule 8(d)(1)
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10.

11.

12.

13.

14.

15.

16.

17.

18.

or Chapters 85, 89 and 91 of the Texas Natural Resources Code.

The Burrdl Mill -B- (01449) Lease has been out of compliance with Commission Statewide Rule
8(d)(1) from on or before September 23, 2002 to the present.

The Burrdl Mill -B- (01449) Lease is not in compliance with Commisson Statewide Rule
13(b)(1)(B) or Chapters 85, 89 and 91 of the Texas Natural Resources Code.

The Burrdl Mill -B- (01449) Lease has been out of compliance with Commission Statewide Rule
13(b)(1)(B) from on or before September 23, 2002 to the present.

Wdl Nos. 4, 5, 6, 8, 9, 10, 13W, and 14 on the Burrell Mill -B- (01449) Lease are not in
compliance with Commission Statewide Rule 14(b)(2) or Chapters 85, 89 and 91 of the Texas
Natural Resources Code.

Wdl Nos. 4, 5, 6, 8, 9, 10, 13W, and 14 on the Burrdl Mill -B- (01449) L ease have been out
of compliance with Commission Statewide Rule 14(b)(2) from on or before November 30, 1999
to the present.

Pursuant to Texas Natural Resources Code §91.113, the Commission is entitled to
rembursement of any funds expended to investigate, assess, and control pollution caused by the
unlawful discharge of ail.

Joe Paul Nichals, J. and Shauna R. Nichols are identified in Commission filings as officersin
positions of ownership or control of respondent, as defined by Texas Natural Resources Code §
91.114, during the time period of the violations of Commission rules committed by respondent.

The violations of Commission rules committed by respondent are related to safety and the control
of pollution.

As officers in positions of ownership or control of respondent at the time respondent violated
Commission rules rdated to safety and the control of pollution, Joe Paul Nichals, Jr. and Shauna
R. Nicholsand any other organization in which ether of themn may hold aposition of ownership or
contral, shall be subject to the restrictions of Texas Natural Resources Code §91.114(a)(2) for
aperiod of no more than seven yearsfrom the date the order entered in this matter becomesfind,
or sooner, if the conditions that constituted the violations herein are corrected or are being
corrected in accordance with a schedule to which the Commission and the organization have
agreed; and dl adminidrative, civil, and crimind pendties and dl deanup and plugging cods
incurred by the State relating to those conditions are paid or are being paid in accordance with a
schedule to which the Commission and the organization have agreed.
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19.  Thedocumented violations committed by 4-N are a hazard to the public hedth and demonsrate
alack of good faith pursuant to Texas Natural Resources Code §81.0531(c).

20.  Thecomplant againg Chris Creswell should be dismissed.
RECOMMENDATION

The examiner recommends that the above findings and conclusions be adopted and the attached
order gpproved, dismissing this actionagainst Chris Creswell, and further requiring 4-N Operating, LLC,
within 30 days of the entry of aFina Order in thismatter; 1) to plug Well Nos. 4, 5, 6, 8, 9, 10, 13W, and
14 on the Burrdl Mill -B- (01449) Lease; 2) to bring the Burrdl Mill -B- (01449) Lease into compliance
with Commission Rules; 3) to reimburse funds which were expended by the Commission to remove the
ail from the pit near Well No. 9, backfill two pits, and cleaning up al of the oil affected areaon the Burrell
Mill -B- (01449) Lease totaling of $654.50; and 4) to pay an administrative penalty of $37,000.00.

Respectfully submitted,

Mark Hemudler
Hearings Examiner



