RAILROAD COMMISSION OF TEXAS
HEARINGS DIVISION

SMRD DocCKET No. C16-0021-SC-00-E

APPLICATION BY TLUMINANT MINING COMPANY LLC
FOR ACCEPTANCE. OF SUBSTITUTE COLLATERAL BOND
PERMIT NoS. 3F, iK, 5G, 34F, 46C, 48C, 49A, 50B, 51, 53, 54A, 56, AND 58

ORDER ACCEPTING BLANKET EXIT COLLATERAL BOND FOR LUMINANT
MINING COMFANY LLC’S STATEWIDE SURFACE MINING AND RECLAMATION
OPERATIONS

Luminant Mining Company LLC (Luminant), 1601 Bryan Street, Dallas, Texas 75201, has
applied to the Railihad Commission of Texas (Commission) for acceptance of a replacement collateral
bond to replace its blanket collateral bond currently in place for reclamation obligations arising from
operations undertaken at each of Luminant’s 13 permitted mines referred to in the style of this docket (the
Interim Collateral E:ond). In its application filed July 6, 2016, Luminant notified the Commission that in
connection with the ongoing Chapter 11 reorganization of Luminant’s ultimate parent company. Energy
Future Holdings Corp. (EFH), the bankruptcy court has entered an order permitting the refinancing and
replacement of the voreviously approved debtor-in-possession financing package with a new debtor-in-
possession financing package (Interim DIP Financing) until emergence from bankruptcy. Upon
emergence from baakruptcy, the Interim DIP Financing will, subject to certain conditions precedent.
automatically conveit to exit financing to fund post-emergence business operations of certain subsidiaries
of Texas Competitive Electric Holdings Company LLC (TCEH) (Exit Financing). Concurrent with this
Order, the Commis:ion is issuing its Order in this proceeding accepting Luminant’s Interim Collateral
Bond as a replacem:nt for its previous blanket collateral bond. The accepted Interim Collateral Bond is
secured by a supery riority first lien pursuant to a carve-out provided from the liens securing the court-
approved Interim [:[P Financing that is currently in place and allows Luminant to continue to comply
with the bond requirements for its 13 surface mining and reclamation permits until emergence from
bankruptcy. Luminant requests that the Commission accept replacement bonding secured by a first-out
first priority lien, which shall be prior to the liens securing the Exit Financing. The Commission
determines that the replacement bonding secured by a first-out first priority lien, which shall be prior to
the liens securing tne Exit Financing is accepted, and that with acceptance, Luminant will continue to
comply with bond requirements for its above-referenced 13 surface mining and reclamation permits

(Permits) following =mergence from bankruptcy.
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In accordance with regulatory requirements, Luminant has requested that the Commission
concurrently approve a replacement blanket collateral bond (the Exit Collateral Bond) for its Texas
mining operations, to become effective and to replace the Interim Collateral Bond immediately upon
emergence from benkruptcy and subject to the requirements set forth in the Exit Collateral Bond
(Effective Date). The Exit Collateral Bond will be secured by a first-out first priority lien in substantially
all of the assets (subject to certain exceptions) held directly or indirectly by TCEH, the indirect parent
company of Luminant, such assets to be owned by TEX Operations Company LLC (TEX Operations) and
its subsidiaries upon the emergence from bankruptcy of TCEH and its subsidiaries and the occurrence of
the Effective Date (*he Collateral). Luminant makes this request pursuant to §§12.309(h) and 12.310 of
the Commission’s “Coal Mining Regulations” (Regulations) and §134.121 of the Texas Surface Mining
Control and Reclamation Act. Luminant has provided sufficient evidence that the requirements of
§12.309(h) for collateral bonds have been met. After considering the application and supporting
documents and staff review, the Commission accepts the Exit Collateral Bond to replace the Interim
Collateral Bond, imrmediately upon emergence from bankruptcy and the occurrence of the Effective Date,
for the following permits: Permit Nos. 3F (Big Brown Mine), 4K (Martin Lake Mine), 5G (Monticello
Thermo Mine), 341" (Monticello Winfield Mine), 46C (Oak Hill Mine), 48C (Three Oaks Mine), 49A
(Bremond Mine), /0B (Kosse Mine), 51 (Leesburg Mine), 53 (Martin Lake AIV South Mine), 54A
(Turlington Mine), 56 (Thermo A-1 Mine), and 58 (Martin Lake Liberty Mine) (collectively, the

Permitted Mines).

Appropriate notification of the Commission’s proposed action was provided by the Commission
to Luminant and to all other required persons. The application is made pursuant to the Texas Surface
Coal Mining and Reclamation Act, TEX. NAT. RES. CODE ANN. CH. 134 (Vernon 2011 & Supp. 2016)
(Act), and the Regulations, Tex. R.R. Comm’n, 16 TEX. ADMIN. CODE CH. 12 (WEST 2016). Based on
the evidence and documentation submitted, the review filed by legal counsel for the Surface Mining and
Reclamation Division, and the review filed by the Commission’s Financial Services Division, the
Commission finds that the bond documentation is acceptable to show compliance with the Coal Mining
Regulations §§ 12.308, 12.309(h), 12.310, and related regulations for replacing an existing blanket

collateral bond with a new blanket collateral bond for the Permitted Mines.

FINDINGS OF FACT
1. By petition on April 29, 2014, EFH sought protection under Chapter 11 of the Bankruptcy Code.
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U.S.C. §§101-1532 in the United States Bankruptcy Court for the District of Delaware, Case No.
14-10979 ((’SS). The petition included many affiliated companies, including Luminant Mining
Company L.LC, which, together with TCEH and its subsidiaries are referred to as the “TCEH
Debtors™ in the bankruptcy proceedings. On June 17, 2014, due to the Chapter 11 proceeding, the
Commissiot issued an order in Docket No. C14-0015-SC-00-E that authorized Luminant to
replace its individual self-bonds previously utilized for each of its mines with a blanket collateral
bond covering its statewide reclamation obligations for the Permitted Mines. That collateral bond
covered all of Luminant’s bonded mining operations in Texas. In its application filed in this
proceeding. Luminant notified the Commission that in the ongoing Chapter 11 reorganization of
EFH, the Bankruptcy Court has entered an order permitting the refinancing and replacement of
the previous DIP Financing, which provided a carve-out from the liens securing such DIP
Financing for the superpriority first lien securing such collateral bond, with new Interim DIP
Financing, v'hich shall also provide a carve-out from the liens securing the Interim DIP Financing
for the superpriority first lien securing the Interim Collateral Bond. The Interim DIP Financing
will remain in place until the debtor subsidiaries that comprise EFH’s competitive businesses
which includes the TCEH Debtors (the Competitive Companies) are prepared to emerge from
bankruptcy. Upon emergence, the Interim DIP Financing will, subject to certain conditions
precedent, automatically convert to the Exit Financing to fund post-emergence business
operations ¢ the Competitive Companies. The Exit Collateral Bond will be secured by a first-out
first priorit; lien which shall be prior to the liens securing the court approved Exit Financing.
Concurrent with this Order, the Commission is issuing an order in this proceeding approving
Luminant’s Interim Collateral Bond, which is secured by the collateral securing the Interim DIP
Financing with a carve-out provided from the liens securing the Interim DIP Financing, so that
Luminant v.ill continue to comply with the bond requirements for its 13 surface mining and
reclamation permits, including the Permitted Mines, until emergence from bankruptcy. In
accordance with §12.310, Luminant also requests that the Commission accept, as a replacement
for its apprpved Interim Collateral Bond upon the Competitive Companies’ emergence from
bankruptcy and subject to the occurrence of the Effective Date, the Exit Collateral Bond secured
by a first-out first priority lien which shall be prior to the liens securing the court-approved Exit
Financing o that Luminant will continue to comply with the bond requirements for all of its
surface mining and reclamation permit operations in Texas, including the Permitted Mines
following emergence from bankruptcy and subject to the occurrence of the Effective Date.
Luminant’s application dated July 5, 2016 containing the required documentation was received

by the Comnission on July 6, 2016, and supplemented by correspondence dated August 4, 2016,
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September ', 6, 7, 8, and 9, 2016. Staff’s review memorandum and attachments were filed by

letter dated September 9, 2016.
2. The Regulations at §12.310(a), § 12.308(c), and §12.309(h)(1)-(3) state, respectively:

12.510(a) The Commission may allow permittees to replace existing bonds with other bonds if the
liability which has accrued against the permittee on the permit area is transferred to such
replucement bonds. ‘

12.298(c) A blanket bond covering statewide or countywide operations may be furnished if the
terms and conditions thereof are sufficient to comply with the Regulations in §§12.308-12.311 of
this ‘itle (relating to Form, Conditions, and Terms of Performance Bond and Liability Insurance),
and 'f approved by the Commission.

12..109¢h) Collateral bonds. Real and personal property posted as a collateral bond shall meet
the 1ollowing criteria;
(1) the applicant shall grant the Commission a mortgage or perfected first-lien security
interests in real or personal property with a right to sell or otherwise dispose of the
property in the event of forfeiture under through 12.317 of this title (relating to
Performance Bond Forfeitures Criteria and Procedures);
(2) in order for the Commission to evaluate the adequacy of the property offered to
satisfy this requirement, the applicant shall submit a schedule of the real or personal
property which shall be pledged to secure the obligations under the indemnity
agreement. The list shall include:
(A) a description of the property;
(B) the fair market value as determined by an appraisal conducted by an
appraiser authorized by the Commission; and
(C) proof of possession and title to the real property; and
(3) the property may include land which is part of the permit area, however,
land pledged as security shall not be mined under any permit.

Luminant r:quests the Commission’s acceptance of the Exit Collateral Bond in the total amount
of $975,000,000. This amount is in excess of the existing $924,629,478 in approved reclamation
costs for ti.e Permitted Mines. Luminant requests that the Commission determine that its
proffered Exit Collateral Bond meets requirements for acceptance for reclamation bonding of all
of its mining and reclamation operations in Texas, including the Permitted Mines, on the basis
that Luminiint has presented documentation showing that the liability which has accrued against
the permittee on the permit area is transferred to such replacement bond and that it meets the

requirements for a blanket collateral bond pursuant to §§12.308(c) and 12.309(h)(1)-(3).

3 Luminant currently has in place the Interim Collateral Bond accepted by the Commission in a

total amount of $975,000,000 for all of its statewide permits. The surface coal mines for which

Pagce |4



Luminant Mining Company LLC
Docket No. C16-00:21-SC-00-E

this bond ayiplies are: Permit No. 3F, Big Brown Mine, Freestone County; Permit No. 4K, Martin
Lake Mine Panola and Rusk Counties; Permit No. 5G, Monticello Thermo Mine, Hopkins
. County; Permit No. 34F, Monticello Winfield Mine, Titus and Franklin Counties; Permit No.
46C, Oak Bill Mine, Rusk County; Permit No. 48C, Three Oaks Mine, Bastrop and Lee Counties;
Permit No. 49A, Bremond Mine, Robertson County; Permit No. 50B, Kosse Mine, Limestone
and Roberts_on Counties; Permit No. 51, Leesburg Mine, Camp County; Permit No. 53, Martin
Lake AIV South Mine, Panola and Rusk Counties; Permit No. 54A, Turlington Mine, Freestone
County; Permit No. 56, Thermo A-1 Mine, Hopkins County; and Permit No. 58, Martin Lake
Liberty Mine, Rusk County. The amount of the Exit Collateral Bond will be $975,000,000,
which amount is in excess of the existing $924,629,478 in approved reclamation costs for the

Permitted Mines (Finding of Fact No. 5).

4. As a condition for conducting surface mining and reclamation activities, the Act requires that the
applicant file a performance bond in acceptable form and in an amount sufficient to assure the
completion of the approved reclamation plan if the work had to be performed at the direction of
the Commi sion in the event of forfeiture. Upon default by Luminant in the performance of its
reclamatior obligations and notice from the Commission to Luminant under the Exit Collateral
Bond, the Exit Collateral Bond obligates Luminant to either complete the reclamation plan for
lands in de'ault or, if it fails to do so, to pay to the State of Texas, acting by and through the
Commission, the amount equal to the liability outstanding under the Exit Collateral Bond (which
shall include the amount of the reclamation obligations as determined by the Commission from
time to time) not to exceed an amount equal to $975,000,000. The amount of the Exit Collateral
Bond is in ¢ cess of the current total amount of approved reclamation costs for all of Luminant’s

surface mining and reclamation operations in Texas, including the Permitted Mines.

5. Commission Staff calculated estimated reclamation costs in respect of the Permitted Mines for all
thirteen of the Permits. The total amount of estimated reclamation costs for Luminant Permits
on the date of this order is set out in the table below. The total amount of estimated reclamation

costs is $9214,629,478, which is less than the amount of the proffered Exit Collateral Bond.

Mine Reclamation Cost | Reclamation Cost
Permit Number Name Estimate Date Estimate
Big Brown Vline 3F February 9, 2015 $ 24,448,255
Martin Lake Mine 4K September 1, 2016 $ 124,265,032
Monticello Thermo Mine 5G June 6, 2014 $ 40,945,674
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Mine Reclamation Cost | Reclamation Cost
Permit Number Name Estimate Date Estimate

Monticello Winfield Mine 34F February 11, 2015 $ 129,529,692
Oak Hill Mine 46C December 3, 2014 $ 218,309,341
' Three Oaks Mine 48C February 24, 2016 $ 73,456,371
Bremond Mine 49A June 6, 2014 $ 3,494,680
Kosse Mine 50B May 3, 2016 $ 176,165,220
Leesburg Mine 51 May 3, 2016 $ 4,886,759
Martin Lake AIV South Mine 53 June 6, 2014 $ 40,448,786
Turlington Mine 54A March 28, 2016 $ 41,931,578
Monticello Thermo A-1 Area
Mine 56 January 6, 2016 $ 3,487,626
Liberty Mine 58 April 29, 2016 $ 43,260,464

Total Reclamation Costs $ 924,629,478*

*Note: Each of the bond amounts includes 10% for administrative costs.

6.

The Surface Mining and Reclamation Division filed Luminant’s request and supporting
documentatior: (Bond Package) with the Hearings Division by letter dated July 8, 2016.
By letter dated August 4, 2016 (received by the Commission on August 5, 2016),
September 1, 2016, September 6, 2016, and September 7, 2016 (received by the
Commissicn on September 8, 2016), Luminant supplemented its application with
additional supporting documentation. A copy of Staff’s review was filed with the

Hearings I.ivision on September 9, 2016.

The following items were included in the Bond Package: Luminant’s pleading requesting
acceptance f the bond, an Interim Collateral Bond and Indemnity Agreement for Surface Mining
and Reclam ition Permits (Attachment A-1); an Exit Collateral Bond and Indemnity Agreement
for Surface Mining and Reclamation Permits (Attachment A-2); Affidavit of Gary L. Moor,
Corporate Secretary, Luminant Mining Company LLC dated June 29, 2016, regarding the
Disclosure Statement (Attachment B); current and post-emergence high-level corporate structure
charts (Attachment C); copies of two Bankruptcy Court Orders, Attachments D and E, consisting
of an Ordcr d;'ited June 24, 2016 authorizing the debtors to enter into the Exit Financing
Commitment Letter and take other actions, and an Order dated June 24, 2016 approving post-
petition finencing for TCEH and certain of its debtor affiliates, granting liens and providing
superpriority administrative expense claims, authorizing refinancing of secured post-petition debt

and modif ing the automatic stay, respectively; a proposed form for the Collateral Trust
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Agreement (CTA) (Attachment F); Affidavit of David Herr Regarding Duff & Phelps, LLC,
Appraiser ot Property Pledged in Support of Collateral Bond (Attachment G); Report by Duff &
Phelps, LLC, entitled Appraisal of the Fair Market Value of Texas Competitive Electric Holdings,
Excluding Froperties to be Mined and Certain Other Real Property, as of April 30, 2016 dated
June 15, 20{6 (Attachment H); Affidavit of Terry L. Nutt Demonstrating Proof of Possession and
Title to Re=l Property Pledged in Support of Collateral Bond and Title to Real Property Not-
Pledged in Support of Collateral Bond (Attachment [); Certificate of Liability Insurance
Submissions (Attachment J); Commission approval of 2015-2016 Certificates of Insurance
(Attachment K); and a Certificate of Incumbency for Luminant’s officers signing the bond
(Attachment L). Luminant supplemented the application by letter dated August 4, 2016 (received
by the Cormrmission on August 5, 2016) with its executed Interim Collateral Bond and Indemnity
Agreement for Surface Mining and Reclamation Permits (Attachment A-1); supplemental
Certificate of Liability Insurance Submissions (Attachment J-1); replacement Certificate of
Incumbency for Luminant’s officers signing the bond (Attachment L); and Senior Security
Superpricri v Debtor-In-Possession Credit Agreement dated as of August 4, 2016 (Attachment
M). Luminant supplemented the application by letter dated September 1, 2016, with a Collateral
Schedule Certificate (Attachment N) and Affidavit of Terry L. Nutt Regarding Highly Sensitive
Confidential Commercial and Financial Information (Attachment O). Luminant supplemented
the application by letter dated September 6, 2016, with the agreed version of the Exit Collateral
Bond and Indemnity Agreement for Surface Mining and Reclamation Permits (Attachment A-2)
and the agreed version the CTA (Attachment F-1). Luminant supplemented the application by
letter dated September 7, 2016, with the revised agreed version of the Exit Collateral Bond and
Indemnity .Agreement for Surface Mining and Reclamation Permits (Attachment A-2) and the

revised agre:2d version of the CTA (Attachment F-1).

8. The following is the current ownership and control of Luminant Mining Company LLC. Energy
Future Ho'dings Corp. is the parent corporation of Energy Future Competitive Holdings
Company. Energy Future Competitive Holdings Company is the parent corporation of Texas
Competitive Electric Holdings Company LLC. Texas Competitive Electric Holdings Company
LLC is the corporate parent of Luminant Holding Company LLC, the corporate parent of
Luminant Mining Company LLC. Luminant Mining Company LLC is a Delaware limited
liability company.
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9.

11.

The following is the expected ownership and control of Luminant Mining Company LLC
following the Competitive Companies’ emergence from bankruptcy (Bond Package, Attachment
C). Certair. of the Competitive Companies will be reorganized into new legal entities, including
TEX Operations and Tex Asset Company LLC (TEX AssetCo), both Delaware limited liability
companies :wthorized to do business in the State of Texas. These entities will assume and
continue the competitive business operations of EFH (including Luminant) upon emergence of
the Competitive Companies from bankruptcy. TEX Operations will replace TCEH as the
ultimate parent company of Luminant, and Tex AssetCo will replace Luminant Generation
Company LLC as the holding company that owns the majority of the assets of Tex Operations,

including Luniinant.

The Bankruptcy Court previously determined that the TCEH Debtors should continue to manage
and operate their businesses and properties as debtors in possession pursuant to sections 1107 and
1108 of the Bankruptcy Code and that in order to continue to manage and operate the businesses
and propen es in the best interests of the TCEH Debtors, creditors, and others, a financing
arrangement was needed that included the existing carve-out in favor of the Commission from the
superpriorit’ lien in the collateral securing such financing arrangement in an amount up to

$1,100,000.000 (the RCT Reclamation Support Carve Out).

As part of ihie bankruptcy proceeding, on June 24, 2016, the Bankruptcy Court entered an order
(A) Authorizing the Debtors to (I) Enter Into the Exit Financing Commitment Letter and the Fee
Letter, (1I) Pay Associated Fees and Expenses, and (B) Granting Related Relief (Attachment D).
Also on June 24, 2016, the Bankruptcy Court entered an order (A) Approving Postpetition
Financing 1or Texas Competitive Electric Holdings Company LLC and Certain of its Debtor
Affiliates, (B) Granting Liens and Providing Superpriority Administrative Expense Claims, (C)
Authorizing Refinancing of Secured Post-Petition Debt and (D) Modifying the Automatic Stay
(Attachmen! E). By these orders, the Bankruptcy Court granted permission for the Competitive
Companies o replace the previous DIP Financing with the current Interim DIP Financing until
emergence -rom bankruptcy, and, subject to certain conditions precedent, for the Interim DIP
Financing t - automatically convert into the Exit Financing upon emergence without further action
from the Bunkruptcy Court or otherwise. The Interim DIP Financing agreement was finalized
August 4, 2016 (Attachment M) and, together with the related order, provides the Commission

with a supetpriority first lien with a carve-out from the liens securing the Interim DIP Financing
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12.

(consistent with the previously provided RCT Reclamation Support Carve Out) of up to
$975,000,000.

Upon emergence of the Competitive Companies from bankruptcy, subject to certain conditions
precedent, the Interim DIP Financing will be automatically replaced with Exit Financing and in
connection therewith the Commission shall have a perfected first-out first lien on the Collateral
(to be owned by TEX Operations and its subsidiaries upon emergence), with substantially the
same priorizy relative to the Exit Financing as the Interim Collateral Bond enjoyed relative to the
Existing DIP Financing and the Interim DIP Financing (the RCT Exit Lien). Each of the
Competitive Companies other than Luminant shall guarantee Luminant’s obligations to the
Commission under the Exit Collateral Bond. The RCT Exit Lien will be granted pursuant to
customary security instruments (i.e., mortgages and security and pledge agreements) and held and
enforced by an independent third-party trustee under the terms of the CTA. Luminant provided a
proposed form of a CTA (Bond Package, Attachment F). Following negotiations on the proposed
form, the C )mmission, Luminant, and the other entities that will be parties to the CTA finalized
the agreed version of the CTA (Bond Package, Attachment F-1). The CTA will govern, among
other things. the relative priority of the RCT Exit Lien and other liens securing the Exit Financing
(i.e., granting the Commission first-out priority of up to $975,000,000 ahead of the liens securing
the Exit Fir ancing). An executed version of the CTA will be submitted promptly following the

Competitivi: Companies’ emergence from bankruptcy.

Pursuant to §12.300(1)(E), one of the methods of collateralizing a bond for reclamation
performanc. is with a perfected, first-lien security interest in real or personal property, in favor of
the Commi:sion. Luminant has granted to the Commission a perfected first-lien security interest

that meets t..e requirements of §12.309(h)(1)-(3).

(a). The RCT Exit Lien granted to the Commission under the Exit Collateral Bond provides
the Commission with a perfected first-out first lien on the Collateral, with a first-out
pric ity of up to $975,000,000. The priority that the Commission will receive is senior to
any other obligations or liabilities of the TCEH Debtors, including those related to the
Exit Financing, other than certain fees of the collateral trustee under the CTA. The
Bankruptcy Court has issued orders approving the Exit Financing and the liens securing
the 12xit Financing upon emergence from bankruptcy (Bond Package, Attachments D and

E).
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(b).

(c).

Luminant has presented an acceptable schedule of pledged assets supporting the lien in
faver of the Commission to secure its obligations under the Exit Collateral Bond. This
schedule of assets is contained in the Bond Package, Attachment H, the independent
appraiser Duff & Phelps’ report, Texas Competitive Electric Holdings, Appraisal of the
Fai~ Market Value of Texas Competitive Electric Holdings, Excluding Properties to be
Mired and Certain Other Real Property, as of April 30, 2016, dated June 15, 2016, at 35-
39 and 59-73. Additional description of the property is contained in the Bond Package,
Attschment I (the real property affidavit of Terry L. Nutt), Schedule A, the first 14 pages
of which categorizes the pledged real property by county, central appraisal account,
company, group, site, and acreage. Luminant has also provided a Collateral Schedule
Cenificate (Attachment N) that further describes the assets pledged as the Collateral,
provides additional valuation details from Duff & Phelps regarding the assets pledged,
and describes the security documents that will create the Commission’s security interest
in the assets pledged as the Collateral, including how that security interest will be
perfected. Together, these materials provide an adequate description of the assets

pieaged as collateral for the Exit Collateral Bond [see subparagraph (c)].

The assets that collectively represent the Collateral and the total appraised asset value
[sec subparagraph (e)] are as follows: the Comanche Peak nuclear power plant in
Somervell County, Texas; the Martin Lake (Rusk County), Monticello (Titus County),
Sar.low (Milam County), Oak Grove (Robertson County), and Big Brown (Freestone
County) coal-fueled generating facilities; the Permitted Mines (excluding real property
within the mine permit areas) that provide fuel to the coal-fueled plants; the gas-fueled
generation assets at DeCordova (Hood County), Stryker Creek (Cherokee County),
Movgan Creek (Mitchell County), Graham (Young County), Lake Hubbard (Dallas
County), Trinidad (Henderson County), Permian Basin (Ward County), Valley (Fannin
Connty/Grayson County), and the two recently acquired gas-fueled generation assets at
Forvey (Kaufman County) and Lamar (Lamar County); real property,
fixtures/improvements and personal property assets located at the various power
gencration facilities; certain intangible assets, including those associated with the TXU
Eneigy retail electric business; and various other assets, including certain real property,

nuciear fuel, and mineral interests (Bond Package, Attachment H, Duff & Phelps’ report,
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().

(e).

(.

(2)-

(h).

at 7 5-39 and 59-73, Attachment B at 25-30, Attachment I, Schedule A (first 14 pages),
and Attachment N, Collateral Schedule Certificate).

Duf{ & Phelps is a qualified appraiser that the Commission finds is authorized under
§12.309(h)(2)(B) for purposes of providing the fair market value of the Collateral used to

secure Luminant’s obligations under the Exit Collateral Bond.

Duff & Phelps found the Collateral to have a total appraised asset value of
$7,650,378,000 (Bond Package, Attachment H at iv), which well exceeds the
$975,000,000 amount of the Exit Collateral Bond. The value of the real property within
Luminant’s Permitted Mines (approximately $321.5 million) and certain other real
projrerty interests (approximately $13.9 million) is excluded from the value of the

Collateral supporting the Exit Collateral Bond.

The total appraised value of the real and personal property included in the Collateral that
was evaluated under Section 12.309(h)(2) is approximately $4,661,954,000, which
exc:eds the $975,000,000 amount of the Exit Collateral Bond.

Luininant meets the requirement of §12.309(h)(3) because Luminant is not offering those
real property assets within mine permitted areas as collateral in support of the Exit
Collateral Bond, and Duff & Phelps has deducted that value in its appraisal of the
Coliateral (Bond Package, Attachment H at ii, iv, 4-6, and Appendix A and Appendix B).

Staif financial review states that certain intangibles should not be included in reviewing
the adequacy of the collateral. Excluding the intangibles (Staff review dated September
9, 2016, pages 8-9) results in a fair market value of the Collateral of approximately
$4.262 billion. The fair market value of the Collateral is more than sufficient for the
amount of the bond, $975 million, using either Luminant’s valuation or the valuation

witl' the Staff’s exclusion of intangibles.

The Exit (ollateral Bond has been conditioned upon the faithful performance of all the

requirements, of the Act, the Coal Mining Regulations, and the provisions of the reclamation plan

and permit. The Exit Collateral Bond conforms to §§12.304-12.307 of the Regulations relating to

amount and duration of the performance bond, and to §§12.308-12.311 of the Regulations
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15.

relating to form, conditions, and terms of performance bond and liability insurance. The Exit
Collateral T*ond is based on Commission forms to reflect the terms of the collateral trust
arrangemen!. The total amount of the Exit Collateral Bond is in excess of the total amount of
approved reclamation costs for surface mining and reclamation operations in Texas, including the
Permitted Mines. The amount of the Interim Collateral Bond to be replaced was determined by
the Commission in various proceedings as in excess of the estimated costs of reclamation
(§12.304, Regulations). The amount of the Exit Collateral Bond is sufficient to cover the costs of
reclamation should a third party be required upon the direction of the Commission to complete
reclamation in the event of forfeiture of the Exit Collateral Bond. The Exit Collateral Bond is
payable to the State of Texas, and Luminant has agreed to pay to the State of Texas, acting by and
through the Commission, the amount necessary to satisfy the reclamation obligations, not to
exceed the bond amount. The Exit Collateral Bond will continue in effect until replaced in
accordance with the Act and Regulations or until reclamation is complete and the Permits
terminated s ordered by the Commission. The specific provisions of §12.309(h) for collateral
bonds are 1net. Luminant has granted the Commission a perfected first-out first-lien security
interest in r-al property subject to the rights of the Commission to forfeit the Exit Collateral Bond
in accordance with §§12.314-12.317. Luminant has submitted a schedule of property pledged to
secure the cbligations under the Exit Collateral Bond (Bond Package, Attachment H, Attachment
B at 25-30, Collateral Schedule Certificate, Attachment N). Luminant has submitted a list of the
eligible rea. property pledged as part of the Collateral listing the real property by reference to
county appraisal district records showing proof of possession and title to the real property
(Attachmen: I, Affidavit of Terry L. Nutt, Senior Vice President and Controller of TCEH,
Schedule A page 1-14). Luminant has submitted documents showing fair market value as
determined in the appraisal, (Bond Package, Attachment H, and Attachment N, Collateral
Schedule Certificate, Schedule A). Luminant has submitted documents showing proof of
possession and title to the real property (Attachment I, Affidavit of Terry L. Nutt, Senior Vice
President ard Controller of TCEH).

The Exit tZollateral Bond contains a provision that Luminant will promptly notify the
Commissio in accordance with the Regulations if it becomes unable to fulfill its obligations
under the [ixit Collateral Bond. The Exit Collateral Bond contains a provision that the
Principal/Permittee agrees that any liability that has accrued against it under the Act, the Coal
Mining Regulations, or the Permits as originally issued, amended, revised, renewed, or replaced,

is transferrel to the Exit Collateral Bond.
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16.

The Commussion also approves continued compliance with §12.311 for minimum liability
insurance coverage [§12.311(b)]. Staff filed its review and administrative approval of the
replacement certificates of insurance submitted by Luminant, as supplemented. Luminant
submitted proof of public liability insurance by certificates for each permit certifying that the
applicant has a public liability insurance policy in force for the surface coal mining and
reclamation operations covered by that permit by letter dated July 20, 2015 (Bond Package,
Attachment J). Luminant supplemented this application with the required revision application fee
for each of its permits. By letter dated July 28, 2016, the certificates were replaced with new
certificates reflecting an August 1, 2017 expiration date (Attachment J-1). By letter dated
September 9, 2016, Staff filed a copy of its review of the updated certificates and its letter
approving the certificates of insurance dated August 30, 2016. The replacements provide for
personal injury and property damage protection in an amount adequate to compensate all persons
injured or property damages as a result of surface coal mining and reclamation operations,
including use of explosives and damage to water wells, and entitled to compensation under the
applicable provisions of State law and adequately identify the permit areas to which the insurance
applies. The regulation provides for minimum insurance coverage for bodily injury in the amount
of $500,000 for each occurrence and $1,500,000 aggregate; and minimum insurance coverage or
property da'nage in the amount of $500,000 for each occurrence and $1,000,000 aggregate. Each
certificate i: dated on or before August 1, 2016, and indicates that Associated Electric & Gas
Insurance Services Limited, 1 Meadowlands Plaza, East Rutherford, NJ 07073 issued Policy No.
XL5147505P, effective August 1, 2016 to August 1, 2017, that complies with these amounts of
coverage. lach certificate was accompanied by a certificate dated July 10, 2014 of the Assistant
Secretary ot Associated Electric & Gas Insurance Services Limited (AEGIS) demonstrating that
AEGIS has the authority to execute, issue, countersign, endorse, cancel and non-renew policies of
the Company (AEGIS), provided such powers are exercised only by those officers and employees
designated tiy AEGIS’ Chief Executive Officer. The Certificate of the Assistant Secretary also
certified that AEGIS has the power and authority to carry out such duties and that Ronald
Bertrand ha: been and remained on the date of the assistant secretary’s certificate and on the date
of the signing of the insurance certificates the designee of AEGIS. In addition, an affidavit
signed on July 10, 2014 was submitted by Luminant signed by Sid Stroud, Director,
Environmental Mining, Luminant Mining Company LLC affirming that he had the authority by
Luminant on July 10, 2014 to authorize Ronald Bertrand to issue certificates of insurance

verifying insurance coverage on behalf of Luminant for documentation to the Commission and
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17.

18.

19.

that he did authorize Mr. Bertrand on July 10, 2014 to issue the certificates verifying the

insurance coverage. (Bond Package, Attachment J-1).

Based upon the application, as supplemented, the exit collateral bond, and other evidence
submitted by Luminant and Commission Staff, the Commission finds that the Exit Collateral
Bond meets the requirements for acceptance as set out in the Findings of Fact. A proposed order
was circulatzd to Luminant and Staff for comment. Neither party filed exceptions or objections
to the proposed order; each party filed waivers of the preparation and circulation of a proposal for

decision.

Luminant ¢nd its parent, TCEH, and the subsidiaries of TCEH providing guarantees and
Collateral, ure current in the payment of franchise taxes, respectively, as required by TAX CODE

§§171.001 ¢t seq. (Vernon 2015 & Supp. 2016).

Open meeting notice of consideration of this application has been provided (TEX. GOV'T CODE
§551.044 (\ernon 2016).

CONCLUSIONS OF LAW

The Commission has jurisdiction pursuant to §§134.001, et seq. of the TEX. NAT. RES. CODE,
including §§134.121-134.122, §134.125, and §134.127 and the Coal Mining Regulations,
§§12.308(a)2). 12.308(c), and §12.309(h) to consider this application for acceptance of a

collateral band.

The Exit Collateral Bond has been conditioned upon the faithful performance of all the
requiremenis of the Act, the Coal Mining Regulations, the provisions of the reclamation plan and
permit, and the Ordering Paragraphs set out in this Order. The amount and period of liability of
Exit Collateral Bond comply with §§12.304-12.307 of the Regulations and with §§12.308-12.311
of the Regulations relating to replacement, form, terms and conditions, and liability insurance.
Because th: terms and conditions are sufficient to comply with §§12.308-12.311, the Exit

Collateral Bond may be approved by the Commission.

The Exit Ccllateral Bond in the amount of $975,000,000 will provide sufficient bonding for the

reclamation operations approved for the Permits for which it was submitted based on proof that
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the criteria :et out for collateral bonds have been met and the amount of the Exit Collateral Bond

is in excess of approved reclamation costs of $924,629,478.

4, Proper noti-e has been provided including notice of Commission consideration of this matter as

required by ‘he Act, Regulations, and “Practice and Procedure.”

IT IS THEREFORE ORDERED BY THE RAILROAD COMMISSION OF TEXAS that the

Findings of Fact and Conclusions of Law as set out in this Order are hereby adopted;

IT IS FURTHER ORDERED the Commission approves the Exit Collateral Bond and the CTA
as to form for statewide mining and reclamation operations submitted by Luminant to replace the Interim
Collateral Bond for the permits listed in Finding of Fact No. 3 of this Order to become effective after
execution and delivery of such documents upon the occurrence of the Effective Date and the Competitive

Companies’ emergence from bankruptcy within 90 days after the date of this Order;

IT IS FURTHER ORDERED that Luminant shall submit to the Commission an executed Exit
Collateral Bond. an zxecuted Certificate of Incumbency, an executed CTA, and any other documentation
required under the ”TA and the Exit Collateral Bond in connectien with the Competitive Companies’
emergence from ba kruptcy. The executed Exit Collateral Bond and executed CTA shall be identical as
to form to the Exit Collateral Bond and CTA approved in this Order. Upon delivery by Luminant of the
executed Exit Colluteral Bond and any executed CTA, the Commission will cause to be delivered to
Luminant the Exit Collateral Bond and CTA that have been executed by the Commissioners concurrent
with execution of this Order; provided, that the Exit Collateral Bond and CTA executed by the
Commissioners shall be held in escrow by the Office of the General Counsel pending delivery of the
required, executed documents by Luminant. Upon execution and delivery of the Exit Collateral Bond and
any other documentation required under the CTA and the Exit Collateral Bond, the Exit Collateral Bond

Effective Date and CTA effective date will occur;

IT IS FURTHER ORDERED that any and all provisions of the Exit Collateral Bond shall, upon

execution and delivery, have full force and effect independent of any provisions of this Order;

IT IS FURTHER ORDERED that the Interim Collateral Bond for the permits listed in Finding
of Fact No. 3 of this Order will be replaced with the Exit Collateral Bond on the Effective Date;
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IT IS FURTHER ORDERED that the Commission accepts Luminant’s replacement public

liability insurance to replace the current liability insurance for Luminant’s permits;

IT IS FURTHER ORDERED that the Commission may vary the required bond amount of each

permit as affected acreages are increased or decreased or where the cost of reclamation changes; and

IT IS FURTHER ORDERED by the Commission that this Order shall not be final and effective
until 25 days after the Commission’s Order is signed, unless the time for filing a motion for rehearing has
been extended under TEX. GOV'T CODE §2001.142, by agreement under TEX. GOV’T CODE §2001.147, or
by written Commis-ion Order issued pursuant to TEX. GOV’T CODE §2001.146(e) a party is notified of
the Commission’s Order. If a timely motion for rehearing is filed by any party of interest, this Order shall
not become final and effective until such motion is overruled, or if such motion is granted, this Order
shall be subject to vurther action by the Commission. Pursuant to TEX. GOV’T CODE §2001.146(e), the
time allotted for Commission action on a motion for rehearing in this case prior to its being overruled by

operation of law, is hereby extended until 90 days from the date the parties are notified of the order.

SIGNED IN AUSTIN, TEXAS, on this 27" day of September, 2016.

RAILROAD COMMISSION OF TEXAS

CHAIRMAN DAVID J. PORTER

Chish Coaddid

COMMISSIONER CHRISTI CRADDICK

SIONER RYAN SITTON

ATTEST:

Secretary
Railroad Comm&

J 4’ %
e e
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EXECUTION VERSION

RAILROAD COMMISSION OF TEXAS

Surface Mining and Reclamation Division

Exit Collateral Bond and Indemnity Agreement for
Surface Mining and Reclamation Permits

Big Brown Mine, Permit No. 3F

Martin Lake Mine, Permit No. 4K
Monticello-Thermo Mine, Permit No. 5G
Monticello-Winfield Mine, Permit No. 34F
Oak Hill Mine, Permit No. 46C

Three Oaks Mine, Permit No. 48C
Bremond Mine, Permit No. 49A

Kosse Mine, Permit No. 50B

Leesburg Mine, Permit No. 51

Martin Lake AIV South Mine, Permit No. 53
Turlington Mine, Permit No. 54A

Thermo A-I Mine, Permit No. 56

Martin Lake Liberty Mine, Permit No. 58
(collectively, the “Permitted Mines™)

Permittee: Luminant Mining Company LLC

KNOW ALL BY 'HESE PRESENTS:

WHEREAS, Luminant Mining Company LLC (“Mining Company” or “Principal-
Permittee”), a Texas limited liability company, is undertaking surface mining operations at the
above-listed Permitted Mines pursuant to the above-listed permits (as now or hereinafter
amended, supplemented, renewed, revised or replaced, the “Permits”) issued by the Railroad
Commission of Texas (“Commission”); and

WHEREAS, under 16 Texas Administrative Code §§ 12.1 ef seq. (hereinafter referred to
as the “Coal Mining Regulations™), retention of the Permits is conditioned on Mining Company,
as Principal-Permittee, posting this collateral bond (this “Collateral Bond” or “Bond”) to insure
faithful performance of all requirements of Principal-Permittee under the Texas Surface Coal
Mining and Reclamation Act, Texas Natural Resources Code, §134.001 et seq. (as now or
hereafter amended, the “Act”), the Coal Mining Regulations and the Administrative Procedure
Act, Texas Government Code §§ 2001 ef seq., as now or hereafter amended (together with the
Act and the Coal Mining Regulations, the “Texas Statutes”) and the requirements and conditions
of the Permits, including reclamation of the Permitted Mines in accordance with the reclamation

EXIT COLLATERAL BOND AND INDEMNITY AGREEMENT FOR SURFACE MINING AND RECLAMATION PERMITS - PAGE 1
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plans as approved by the Commission (“Reclamation Plans™) (all of the foregoing requirements
and conditions described in this paragraph, collectively, the “Reclamation Obligations”); and

NOW, THEREFORE, to secure performance and payment of the Reclamation
Obligations in accordance with this Bond, Principal-Permittee has granted to the Collateral
Trustee (as defined in the Collateral Trust Agreement, effective as of October _ , 2016 (as
amended, supplemented or otherwise modified from time to time pursuant to the terms thereof,
the “Collateral Trust Agreement”)) for the benefit of the Commission a first-lien security interest
(subject to Prior Permitted Liens as defined Schedule I) in certain of its real property and
personal property and, to secure their respective guarantees of the performance and payment of
* the Reclamation Obligations in accordance with this Bond, Tex Operations Company LLC, the
indirect parent company of Mining Company (“Tex Operations”), and Tex Operations’
subsidiaries required to be guarantors pursuant to the Collateral Bond Guaranty (as defined in the
Collateral Trust Agreement) (together with Tex Operations, the “Guarantors”) have each granted
to the Collateral Trustee for the benefit of the Commission a first-lien security interest in certain
of its real property and personal property, in each case, pursuant to the Security Documents (as
defined in the Collateral Trust Agreement). As set forth in the Collateral Trust Agreement, the
Commission shall be senior in respect to the application of proceeds of the Collateral (as defined
in the Collateral Trust Agreement) to all creditors holding First Lien Obligations (as defined in
the Collateral Trust Agreement), subject to (i) a cap in an amount equal to the Bond Amount (as
defined below) and (ii) the other circumstances set forth in Section 3.4(a) of the Collateral Trust
Agreement. For avoidance of doubt, the Security Documents do not pledge in favor of the
Commission Mined Land Under Permit (as defined in the Collateral Trust Agreement).

Mining Company as Principal-Permittee, for itself, its successors and assigns, is held and
firmly bound untc the State of Texas, acting by and through the Commission, in Austin, Travis
County, Texas, in the Bond Amount for the payment of the Reclamation Obligations which will
and truly be made in Austin, Travis County, Texas. The conditions of this obligation are such
that if Principal-Permittee shall faithfully and fully perform the requirements and conditions set
forth in the Permits applicable to the Permitted Mines as amended, renewed, revised, or replaced,
under the Texas Statutes and the Reclamation Obligations, then this obligation shall be null and
void; otherwise it shall remain in full force and effect.

And Principal-Permittee, for value received, agrees that no amendment to existing laws,
rules or regulations, no adoption of new laws, rules or regulations, and no modification of the
Reclamation Plans shall in any way alleviate its obligation under this Bond, and it does hereby
waive notice of any such amendment, adoption, or modification.

Principal-Fermittee further agrees to give prompt notice to the Commission in accordance
with the Coal Mining Regulations if it becomes unable to fulfill its obligations under this Bond.

Principal-Permittee further agrees that any liability that has accrued against it under the
Act, the Coal Mining Regulations, or the Permits as originally issued, amended, revised,
renewed, or replaced, is transferred to this Bond.

EXIT COLLATERAL BOMD AND INDEMNITY AGREEMENT FOR SURFACE MINING AND RECLAMATION PERMITS - PAGE 2
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In additior to the requirements set forth in this Bond and the Texas Statutes, Principal-
Permittee shall also comply with the requirements set forth on Schedule I which shall be made a
part hereof as if fully set forth herein.

Principal-Permittee further agrees that if at any time the fair market value of the collateral
securing this Bond on a perfected first-out first-lien basis does not equal or exceed the Bond
Amount (where first-out shall be understood to mean senior payment priority from, or in respect
of, the Collateral to the First Lien Obligations (as defined in the Collateral Trust Agreement)),
Principal-Permittee shall be deemed to be without bond coverage in violation of the Act, the
Coal Mining Regulations, and the Permits, and Principal-Permittee shall discontinue surface coal
mining operations at the Permitted Mines in'accordance with Texas Statutes until new
performance bond coverage is approved.

Notwithstanding anything to the contrary contained herein, however, nothing in this
Bond (including in Schedule I) shall be construed as a waiver of the Commission’s ability to
enforce the Texas Statutes or the Permits or seek bond forfeiture in accordance with the
provisions of the Texas Statutes or this Bond and any requirement that the Commission act
reasonably or in a similarly qualified manner shall be satisfied if the Commission acts within its
authority under the Texas Statutes.

Upon default by Principal-Permittee in the performance of its Reclamation Obligations
and notice from the Commission to Principal-Permittee, Principal-Permittee agrees to pay to the
State of Texas, acting by and through the Commission, an amount equal to the liability
outstanding under the Bond (which shall include the amount of the Reclamation Obligations as
determined by the Commission from time to time) not to exceed an amount equal to Nine
Hundred Seventy-Five Million Dollars ($975,000,000.00) (the “Bond Amount™).

Upon the occurrence and during the continuance of any Event of Default (as defined in
Schedule I attached hereto) and notice from the Commission to Principal-Permittee, Principal-
Permittee agrees to pay to the State of Texas, acting by and through the Commission, the Bond
Amount.

This Bond and agreement shall be in full force and effect for the duration of Principal-
Permittee’s reclamation obligation on the lands affected by the Reclamation Plans for as long as
required by the Reclamation Plans and the Texas Statutes, or until Principal-Permittee is
otherwise relieved of its obligation by order of the Commission.

EXIT COLLATERAL BOND AND INDEMNITY AGREEMENT FOR SURFACE MINING AND RECLAMATION PERMITS - PAGE 3

002782-0001-01401-Active 20736952 19



IN WITNESS WHEREOF, Principal-Permittee has caused these presents to be duly
signed and sealed, and the signatories hereby cause this Bond to be executed by their duly

authorized officers or representatives.

ATTEST:

LUMINANT MINING COMPANY LLC
Principal-Permittee

By: Signature

Name

Chairman of the Board, President and Chief
Executive, Luminant Mining Company LLC
Title

By: Signature

Name

Senior Vice President,
Luminant Mining Company LLC
Title

Signature

Name

Secretary,
Luminant Mining Company LLC

Title
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THE STATE OF TEXAS §
§
COUNTY OF DALLAS §
This instrument was acknowledged before me on the day of October, 2016, by

, who being by me duly sworn did say that he is the Chairman of the Board,
President, and Ch:ef Executive of Luminant Mining Company LLC, the entity that executed the
above and foregoing Exit Collateral Bond and Indemnity Agreement for Surface Mining and
Reclamation Permits, and that said instrument was signed on behalf of said company, and that
said duly acknowledged to me that said entity executed the same.

Notary Public in and for the
State of Texas
My Commission Expires:

THE STATE OF TEXAS §
§
COUNTY OF DA:LLAS §
This instrument was acknowledged before me on the day of October, 2016, by

_ . who being by me duly sworn did say that he is the Senior Vice President
of Luminant Mining Company LLC, the entity that executed the above and foregoing Exit
Collateral Bond and Indemnity Agreement for Surface Mining and Reclamation Permits, and
that said instrument was signed on behalf of said company, and that said
duly acknowledged to me that said entity executed the same.

Notary Public in and for the
State of Texas

My Commission Expires:
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IN WITNESS WEEREOF, the Railroad Commission of Texas hereby accepts, as of this A 77‘
day of September, 2016, the foregoing Exit Collateral Bond and Indemnity Agreement for
Surface Mining and Reclamation Permits.

RAILROAD COMMISSION OF TEXAS

YY)
CHAIRMAN

CO SIONER

ATTEST:

Kotthy

Sbcfetary ‘ "
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Schedule |

1. This Bond shall become effective upon the date when each of the following conditions is
satisfied (or wzived in writing by the Commission) (such date, the “Effective Date”):

(a) the Mining Company shall have delivered to the Commission this Bond,
executed 2nd delivered by an authorized representétive of the Mining Company on the
Effective Date, and the Collateral Bond Guaranty, executed and delivered by an
authorized representative of each of the Guarantors thereunder on the Effective Date;

(b) the Mining Company shall have delivered to the Commission an email
containing all agreements and other documents required to be delivered under the Senior
Credit Agreement (as defined in the Collateral Trust Agreement) in connection with the
closing of the Senior Credit Agreement (excluding any documents delivered under
Section 6.70 of the Senior Credit Agreement and any other documents agreed by the
Commission) (the “Credit Agreement Deliverables”) together with the Effective Date
Collateral Schedule Certificate dated as of the Effective Date; and

(¢) the Mining Company shall have delivered to the Commission a certificate
of a senior officer of the Mining Company dated the Effective Date, in form reasonably
satisfactor; to the Commission (an “Officer’s Certificate”), certifying to each of the

following:

(i) the Effective Date Collateral Schedule Certificate attached to such
Ofi cer’s Certificate is true and correct as of the Effective Date and accurately
reflects the Collateral pledged pursuant to the Security Documents and the fair
ma-ket value thereof in all material respects;

(i)  after giving effect to the transactions contemplated by the Plan (as
defined below), the entry by the Mining Company and the Guarantors into the
Coilateral Bond, the Collateral Trust Agreement and the Security Documents does
not, and will not, cause a Default or Event of Default under, and as defined in, the
Senior Credit Agreement or any other related loan documents, or the
organizational documents, of the Mining Company or the Guarantors,

(iii)  the Credit Agreement Deliverables are true and complete copies of
all agreements and other documents required to be delivered under the Senior
Credit Agreement in connection with the closing of the Senior Credit Agreement
anc other related loan documents; and

(iv)  each of the representations and warranties contained in this Bond
are true and correct in all material respects on and as of the Effective Date both
before and after giving effect to the transactions contemplated hereby and by the
Thi+d Amended Joint Plan of Reorganization of Energy Future Holdings Corp., et
al Tursuant to Chapter 11 of the Bankruptcy Code, filed with the United States
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Bankruptcy Court for the District of Delaware on August 29, 2016, as amended
from time to time (the “Plan”).

2. The Mining Company and each Guarantor makes the following representations and
warranties:

(a) Existence and Power. Except as would not reasonably be expected to
have a Material Adverse Effect, (i) the Mining Company and each Guarantor is a
corporation, limited liability company or limited partnership, as applicable, duly
organized or incorporated, validly existing and in good standing under the laws of the
jurisdiction of its organization or incorporation, (ii) the Mining Company and each
Guarantor has all powers and all material governmental licenses, authorizations, consents
and approvals required to own its material property and assets and carry on its business as
now conducted or as it presently proposes to conduct and (iii) the Mining Company and
each Guarantor has been duly qualified and is in good standing in every jurisdiction
where it is required to be so qualified.

(b) Corporate Power and Authority; Enforceable Obligation. The Mining
Company and each Guarantor has the requisite corporate, limited liability company or
limited partnership power and authority to execute, deliver and carry out the terms and
provisions of this Bond, the Collateral Bond Guaranty, the Collateral Trust Agreement
and each of the Security Documents to which it is a party and has taken all necessary
action, if any, to authorize the execution and delivery on its behalf and its performance of
this Bond, the Collateral Bond Guaranty, the Collateral Trust Agreement and the Security
Documents to which it is a party. The Mining Company and each Guarantor has duly
executed and delivered this Bond, the Collateral Bond Guaranty, the Collateral Trust
Agreement and each Security Document to which it is a party, and the Bond, the
Collateral Bond Guaranty, the Collateral Trust Agreement and each such Security
Document constitutes (or, upon execution and delivery thereof, will constitute) its legal,
valid and binding obligation, enforceable in accordance with the terms thereof, except as
enforceability may be limited by applicable insolvency, bankruptcy or other similar laws
affecting -reditors’ rights generally, or general principles of equity, whether such
enforceabiity is considered in a proceeding in equity or at law.

(c) No Violation. Neither the execution, delivery or performance by or on
behalf of the Mining Company or any Guarantor of this Bond, the Collateral Bond
Guaranty, the Collateral Trust Agreement and the Security Documents to which it is a
party, nor compliance by the Mining Company or any Guarantor with the terms and
provisions thereof nor the consummation of the transactions contemplated by this Bond,
the Collaterai Bond Guaranty, the Collateral Trust Agreement and such Security
Documents, (i) will contravene any applicable provision of any law, statute, rule,
regulation, order, writ, injunction or decree of any court or governmental instrumentality,
other than any contravention which would not reasonably be expected to result in a
Material Adverse Effect, (ii) will conflict with or result in any breach of any of the terms,
covenants, conditions or provisions of, or constitute a default under, or result in the
creation or imposition of (or the obligation to create or impose) any lien (other than liens
created under the Security Documents or Permitted Liens (as defined in the Senior Credit
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Agreemen’ (as in effect on the Effective Date)) upon any of the property or assets of the
Mining Company or any of the Guarantors pursuant to the terms of, any material loan
agreement indenture, mortgage, deed of trust, or other agreement or other instrument to
which the Mining Company (or any partnership of which the Mining Company is a
partner) or any of the Guarantors is a party or by which it or any of its property or assets
is bound oy to which it is subject, other than any such conflict, breach, default or Lien that
would not reasonably be expected to result in a Material Adverse Effect, or (iii) will
violate any provision of the organizational documents of the Mining Company or any

Guarantor.

(d) Reliance. The Mining Company and each Guarantor acknowledge that in
agreeing to the terms and continued existence of the Bond, the Commission is, without
independenit verification, relying on the Appraisals and on the certificates and other
information provided by the Mining Company in its application and other submissions to
the Commission and pursuant to the terms of the Bond.

3. The Mining Company covenants and agrees that, so long as this Bond shall remain in
effect:

()" Information Delivered under the Senior Credit Agreement. The Mining
Company ‘shall deliver to the Commission a copy of all materials and information
required to be provided to the lenders pursuant to, and within the time periods set forth in
Section 9.! of the Senior Credit Agreement, as in effect on the Effective Date, whether or
not the Seivior Credit Agreement is in effect or delivery is actually made to such lenders
or otherwi.e waived or modified by such lenders (it being understood that any materials
and information (i) provided to one or more such creditors but not required to be
delivered to all creditors pursuant to Section 9.1(f) of the Senior Credit Agreement or
otherwise shall not be required to be delivered to the Commission and (ii) provided to
creditors that is required to be delivered to the Commission pursuant to this paragraph
shall be delivered to the Commission substantially concurrently, or prior, to when it is
delivered to such creditors).

(b) Annual, Quarterly and Interim Reporting. The Mining Company shall deliver to
the Commussion:

1) annually, on the required date of delivery of the annual financial
statements under Section 9.1(a) of the Senior Credit Agreement (as in effect on
the Effective Date), an Officer’s Certificate certifying as to each of the following
(the “Annual Certificate”):

(A) a Collateral Schedule Certificate as of the end of the most
recently ended Fiscal Year (it being understood that the ‘as of® date of the
annual appraisal of the Mining Company prepared in accordance with
GAAP may be any date during the last Fiscal Quarter of such Fiscal Year
or such other date as the Commission may approve), showing the Total
Collateral Value at such time, and
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(B) each of the Required Certifications, in each case as of the end
of the most recently ended Fiscal Year;,

(i)  quarterly, on the required date of delivery of the quarterly financial
statements under Section 9.01(b) of the Senior Credit Agreement (as in effect on
the Effective Date) to the Commission, each of the following (the “Quarterly
Ceriificate™):

(A) a Collateral Schedule Certificate as of the end of the most
recently ended Fiscal Quarter, showing the Total Collateral Value at such
time (it is understood that the Collateral Schedule Certificate for the Fiscal
Quarter ending September 30, 2016 may be delivered in the same form as
the Effective Date Collateral Schedule Certificate), and

(B) an Officer’s Certificate certifying to each of the Required
Certifications, in each case as of the end of the most recently ended Fiscal
Quarter;

(ii1)  a certificate from a senior officer of the Mining Company, in form
satisfactory to the Commission, delivered at least five (5) Business Days prior to
any Material Collateral Release (or such shorter time as the Commission may
agree), specifying (A) the assets to be released pursuant to such Material
Co.lateral Release, and (B) the Total Collateral Value and the Collateral Coverage
Ratio as of the date of such Material Collateral Releases after giving effect to such
Maierial Collateral Release. For avoidance of doubt, Collateral Releases shall not
be restricted except as set forth in Section 3(d)(ii) below; and

(iv) a certificate from a senior officer of the Mining Company, in form
satisfactory to the Commission, delivered (A) at least five (5) Business Days prior
to any incurrence, issuance or assumption of Indebtedness (as defined in the
Senior Credit Agreement as in effect on the Effective Date) by the Mining
Company or any Guarantor (or such shorter time as the Commission may agree)
to be secured by a Prior Permitted Lien on Perfected Collateral or (B) promptly
after a senior official of the Mining Company or any other Guarantor is aware of
the creation, incurrence or assumption of any other Prior Permitted Lien on
Perfected Collateral (or Collateral that was Perfected Collateral prior to the
creation, incurrence or assumption of such Prior Permitted Lien), specifying (1)
the Collateral to be subject to such Prior Permitted Lien, (2) the amount of the
obligation being secured by such Prior Permitted Lien and (3) the Total Collateral
Vajue and the Collateral Coverage Ratio as of the date such Prior Permitted Lien
wa: created, incurred or assumed after giving effect to such Prior Permitted Lien;
previded that such certificate shall only be required to be delivered (x) if the Total
Co'lateral Value would be reduced by $250 million when the Collateral Coverage
Raiio is in excess of 3.00:1.00 after giving effect to such Prior Permitted Lien, (y)
if the Total Collateral Value would be reduced by $100 million when the
Collateral Coverage Ratio is in excess of 2.00:1.00 after giving effect to such
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Pricr Permitted Lien and (z) otherwise, if the Total Collateral Value would be
reduced by $50 million.

(c) Other Deliverables.

(1) Within 10 days after receipt by the Mining Company of any
aprraisal of a material portion of the Collateral (and without prejudice to the
requirements of Section 3(d)(i)), the Mining Company shall deliver such appraisal
to the Commission. In the Commission’s sole discretion, the appraised amount of
the Collateral pursuant to such appraisal may be used for purposes of the
Appraised Value hereunder.

(i)  On or before January 31, 2017, the Mining Company and the
Commission shall agree on the form and detail of a certificate, including the
attachments thereto, reflecting the information set forth in the Effective Date
Co :ateral Schedule Certificate, including, the value of the Collateral broken down
by usset classes in such detail as is reasonably satisfactory to the Commission, the
Security Documents creating the Lien in favor of the Collateral Trustee in respect
of each such class of assets and the method of perfection for the assets in each
such class of assets (the “Collateral Schedule Certificate™).

(iii)  Promptly, such other information that the Commission reasonably
requests regarding the Collateral; provided that the Mining Company and the
Guerantors shall not be required to disclose any document, information or other
maiter to the extent that such action would violate any attorney-client privilege (as
reasonably determined by counsel (internal or external) to the Mining Company),
law, rule or regulation, or any contractual obligation of confidentiality (not
created in contemplation thereof) binding on the Mining Company, the
Guarantors or their respective affiliates or constituting attorney work product (as
reasonably determined by counsel (internal or external) to the Mining Company).

(d)  Co'lateral Coverage Ratio.

(i) If at the end of any Fiscal Quarter, the Collateral Coverage Ratio is
less- than 3.00:1.00, then (A) the Mining Company shall be required to obtain a
new Appraisal, at its own expense, and deliver such new Appraisal concurrently
witil the Annual Certificate and audited financial statements of the entity whose
financial statements are being used to satisfy the financial reporting obligations
set forth in Section 9.1 of the Senior Credit Agreement as in effect on the
Effective Date (such entity or other entity approved by the Commission, the
“Reporting Entity”) for the Fiscal Year in which such Fiscal Quarter occurs and
(B) in addition, the Commission may request, in its sole discretion, an additional
Appraisal during the calendar year following such Fiscal Quarter and, upon such
request, the Mining Company shall obtain such Appraisal at the Mining
Corapany’s own expense and deliver such Appraisal to the Commission upon
rec2ipt by the Mining Company, but in no event later than 90 days after the
request therefor.
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(i)  If at the end of any Fiscal Quarter, the Collateral Coverage Ratio is
less than 2.00:1.00, then (A) the Mining Company shall promptly enter into
distussions with the Commission to provide the Commission, within 60 days, (1)
a letter of credit from a letter of credit issuer who issues letters of credit under the
Senior Credit Agreement or is otherwise reasonably acceptable to the
Commission, (2) cash collateral, pursuant to documentation in form and substance
reasonably satisfactory to the Commission, and/or (3) at the election of the
Coramission, another form of bond, acceptable to the Commission and permitted
undsr the Texas Statutes, which together shall be in an aggregate amount equal to
100% of the Bond Amount and (B) the Mining Company and the Guarantors shall
not undertake any Material Collateral Release without the prior written consent of
the Commission.

4. Upon the occurrence and during the continuance of any Event of Default, the
Commission shall be permitted to pursue all of its rights and remedies under the Collateral Bond,
the Permits and tke Texas Statutes and, subject to the Collateral Trust Agreement, the Security

Documents.

5. As promptiy as practical after the Effective Date, the Mining Company shall deliver to
the Commission, five copies, in compact disc form, of the Credit Agreement Deliverables and,
upon request by the Commission, shall deliver paper copies of any such documents requested by
the Commission.

6. The Mining Company shall not, and the Mining Company shall not permit the Guarantors
to, allow the Mining Company to be designated as an Unrestricted Subsidiary or Excluded
Project Subsidiary (each as defined under the Senior Credit Agreement as in the effect on the
Effective Date) or any equivalent concept under the Senior Credit Agreement.

7. The Mining Company shall not, and the Mining Company shall not permit the Guarantors
to, create, incur, assume or suffer to exist any Lien upon any Collateral which is senior to, or
pari-passu with, the Lien granted to the Collateral Trustee by virtue of the Collateral Trust
Agreement (other than (x) any Lien that is granted to the Collateral Trustee by virtue Collateral
Trust Agreement 'o secure the Collateral Trustee or First Lien Obligations (as defined in the
Collateral Trust Agreement) or (y) any Lien that is granted to a First Lien Secured Party (as
defined in the Coliateral Trust Agreement) for which the treatment of the Proceeds (as defined in
the Collateral Agreement) of the Collateral subject to such Lien is addressed by Section 3.4(a) of
the Collateral Trust Agreement) (“Prior Liens”), except the following Liens (“Prior Permitted

Liens™):

(a) Liens permrutted under the Senior Credit Agreement (as in effect on the Effective Date) to
be senior to, or [ari-passu with the Lien granted to the Collateral Trustee by virtue of the
Collateral Trust Agreement, so long as any such Lien was not created, incurred or assumed at
any time when the Collateral Coverage Ratio, after giving effect to such Lien, was less than
2.00:1.00 and the -reditors secured by such Lien become party to the Collateral Trust Agreement
if they are required to become party to the Collateral Trust Agreement under the Senior Credit
Agreement (as in effect on the Effective Date);
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(b) Liens arising by operation of law excluding Liens securing Indebtedness that are assumed
in connection witk an acquisition, merger, consolidation or similar transaction (“QOperation of
Law Liens™);

(c) pledges, or deposits, of cash and cash equivalents in connection with hedging obligations
incurred in the ordinary course of business, or otherwise consistent with past practice, of the
Mining Company :nd the Guarantors; and

(d) Liens securing obligations in an aggregate amount not to exceed $100 million at any time
outstanding.

8. Definitions:

“Appraisal” means the most recently delivered appraisal required under Section 3(d)(i) of
this Schedule I or. in the discretion of the Commission, appraisals delivered pursuant to Section
3(c)(i) of this Schzdule I by an appraiser reasonably satisfactory to the Commission (the date of
such appraisal, the “Appraisal Date”) (it is understood that Duff & Phelps is a reasonably
satisfactory appraiser). The Appraisal on the Effective Date shall be the Duff & Phelps Report
for Texas Competitive Electric Holdings, dated July 5, 2016.

“Appraisal Date” has the meaning ascribed thereto in the definition of “Appraisal”.

“Appraised_Value” means, as to the Collateral, as of any date of determination, the
appraised amount ihereof as set forth in the Appraisal.

“Collateral” means Collateral as defined in the Collateral Trust Agreement that secures
the First-Out Oblirations (as defined in the Collateral Trust Agreement).

“Collatera' Adjustments” means, as of any date of determination, (a) any decreases to the
Appraised Value of the Collateral since the most recent Appraisal Date (i) due to any Impairment
Adjustments in the amount of any such Impairment Adjustments, (ii) due to any depreciation of
the Collateral in accordance with GAAP in the amount of any such depreciation and (iii) due to
any asset retirement or environmental obligations in respect of the Collateral in the amount of
such asset retirement or environmental obligations determined in accordance with GAAP, (b)
any increases to the Appraised Value of the Collateral since the most recent Appraisal Date (i)
due to the acquisition of any additional assets constituting Collateral by the Mining Company or
any Guarantor in an amount equal to the cost of acquiring such Collateral and (ii) due to the cost
of capital improvements performed on existing Collateral in an amount equal to the value of such
capital improvements determined in accordance with GAAP and (c) any decreases to the
Appraised Value of the Collateral since the most recent Appraisal Date due to the Collateral
Release of any such Collateral in an amount equal to the Appraised Value attributable thereto.

“Collateral_Coverage Ratio” means, as of any date of determination, the ratio on such
day of (a) the Total Collateral Value as of at the last Business Day of the most recently ended
Fiscal Quarter to (i) the Bond Amount as of such date.

“Collaterai Release” means (a) any conveyance, sale, lease, assignment, transfer or other
disposition of any property, business or assets (including receivables and leasehold interests) of
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the Mining Company or any Guarantor to any entity other than the Mining Company or any
Guarantor, whether now owned or hereafter acquired, or (b) any consummation of a sale to any
person of any shares of the equity of the Mining Company or any Guarantor to any entity other
than the Mining Company or any Guarantor, whether in one or a series of transactions.

“Collateral _Schedule Certificate” shall have the meaning ascribed thereto in Section
3(c)(ii) above.

“Effective Date Collateral Schedule Certificate” means a certificate in the form attached
hereto as Exhibit A, including the attachments thereto.

“Event of Nefault” means:

(a) the Mining Company shall fail to post any collateral or provide any letter of credit
when required set forth in this Schedule I,

(b) the Mining Company shall fail to observe the requirements of Section 3(d)(ii)(B) or
Sections 6 or 7 of this Schedule I,

(c) the Mining Company (or any Grantors (as defined in the Collateral Trust Agreement))
shall fail to comp!y with any other provision set forth in this Schedule I or any provision under
the Collateral Trust Agreement and such failure shall continue unremedied for a period of 60
days after a senior officer of the Mining Company has knowledge or has received written notice
from the Commiss:on of such failure, or

(d) any representation or warranty set forth in this Schedule I or in any certificate
delivered to the Commission shall be false or misleading in any material respect on the date that
such representation or warranty was given or made or deemed given or made.

“Fiscal Quarter” means a fiscal quarter of a Fiscal Year.
“Fiscal Year” means the fiscal year of the Mining Company and the Guarantors.

“GAAP” reans generally accepted accounting principles in the United States as in effect
from time to time.

“Impairment Adjustment” means, as to any date of determination, any write-down,
impairment (including any impairment charges, including under ASC 360 Property, Plant and
Equipment) or other adjustment to book value as set forth in the audited annual financial
statements of the Reporting Entity and its subsidiaries (including Mining Company and the
Guarantors), on a ::onsolidated basis, for the Fiscal Year most recently ended, in accordance with
GAAP; provided that, if any write-down, impairment (including any impairment charges,
including under ASC 360 Property, Plant and Equipment) or other adjustment to book value is
required to be refl:cted in a balance sheet prepared in accordance with GAAP for the last day of
the most recently ©nded Fiscal Quarter, such write-down, impairment and other adjustment shall
also constitute an impairment Adjustment.
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“Material Adverse Effect” means a material adverse effect on (a) the business, property,
operations or conuition (financial or otherwise) of the Mining Company and the Guarantors,
taken as a whole, 'b) the ability of the Mining Company to perform, or the ability of the Mining
Company and the Guarantors (taken as a whole) to pay, the Reclamation Obligations or (c) the
validity or enforceability of this Bond, the Collateral Bond Guaranty, the Collateral Trust
Agreement or, taken as whole, any of the other Security Documents or the rights or remedies of
the Collateral Trustee or the Commission hereunder, thereunder or, in the case of the
Commission, under the Texas Statutes.

“Material Collateral Release” means any Collateral Release, whether in one or a series of
related transactions, in which (a) the property that is the subject of the Collateral Release
represents at least /i) $250 million, if the Collateral Coverage Ratio is in excess of 3.00:1.00 after
giving effect to such Collateral Release, (ii) $100 million, if the Collateral Coverage Ratio is in
excess of 2.00:1.00 after giving effect to such Collateral Release and (iii) otherwise, $50 million,
of the Total Collateral Value as of the date of such Collateral Release or (b) the value of the
consideration rece.ved by the Mining Company and any Guarantor or the gross proceeds thereof
is in excess of (i) $250 million, if the Collateral Coverage Ratio is in excess of 3.00:1.00 after
giving effect to such Collateral Release, (ii) $100 million, if the Collateral Coverage Ratio is in
excess of 2.00:1.00 after giving effect to such Collateral Release and (iii) otherwise, $50 million.

“Perfected Collateral” means, as of any date of determination, Collateral in which the
Collateral Trustee has, or is intended to have under the Security Documents (as defined in the
Collateral Trust .'greement), a perfected first-priority security interest for the benefit of the

Commission.

“Required Certifications” means, as to any date of delivery, the certifications described in
clauses (i), (ii) and (iv) herein as it relates to the Officer’s Certificate delivered on the Effective
Date, which certification shall be made as of such date of delivery; provided that, for any
Required Certifications required to be made following the satisfaction of the requirements of
Section 3(c)(ii), for purposes of clause (i) herein as it relates to the Officer’s Certificate delivered
on the Effective Date, the Collateral Schedule Certificate shall be used in lieu of the Effective
Date Collateral Schedule Certificate.

“Security documents” shall have the meaning ascribed thereto in the Collateral Trust
Agreement.

“Total Collateral Value” means, as of any date of determination, the aggregate Appraised
Value of the Perfected Collateral as of such date, after giving effect to all Collateral Adjustments
since the applicable Appraisal Date and excluding any value attributable to (a) Mined Land
Under Permit (as defined in the Collateral Trust Agreement), (b) intangible property of the
Mining Company and the Guarantors, (c) any Excluded Property (as defined in the Security
Documents) and (1) any Perfected Collateral which is subject to a Prior Lien; provided that (i)
with respect to P:ior Liens that are non-consensual Liens or Operation of Law Liens, (A) the
value attributed to such Perfected Collateral shall not be excluded from the calculation of Total
Collateral Value by virtue of clause (d) so long as (1) such non-consensual Liens and Operation
of Law Liens (and the easements and similar rights described in clause (ii) below) are the only
Prior Liens encumbering such Perfected Collateral and (2) the aggregate amount of obligations

002782-0001-01401-Active 2013695219



16

secured by such non-consensual Liens and Operation of Law Liens does not exceed $100
million, and (B) sv long as the conditions set forth in clauses (1) and (2) are satisfied, the Total
Collateral Value snall be reduced by the aggregate amount of obligations secured by such non-
consensual Liens and Operation of Law Liens, (ii) to the extent that an easement, lease or similar
right on real propérty entered into in the ordinary course of business by the Mining Company or
any Guarantor constitutes a Prior Lien, the value attributed to such Perfected Collateral which is
subject to such an easement, lease or similar right shall not be excluded from the calculation of
Total Collateral Value by virtue of clause (d) so long as such easement, lease or similar right
(along with any non-consensual Liens and Operation of Law Liens so long as the conditions set
forth in clauses (d)(i)(A)(1) and (d)(i)(A)(2) are satisfied) are the only Prior Liens encumbering
such Perfected Collateral and instead the Total Collateral Value attributed to such Perfected
Collateral shall be reduced to be net of the rights of the parties in possession or other reasonable
assessment of the reduction in value of such Perfected Collateral due to such easement, lease or
similar right and (iii) for a period of 30 days (or such longer time as the Commission may agree
in writing) after the Effective Date, any Prior Lien on the assets known as “Comanche Peak”
securing an aggregate principal amount not to exceed $40 million and contemplated to be
released in accordance with the Plan shall not cause the value of the “Comanche Peak” assets to
be excluded from the Total Collateral Value and instead the Total Collateral Value shall be
reduced by the amount of obligations secured by such Prior Liens; it is understood that the Total
Collateral Value shall not include any assets of any subsidiary of Tex Operations (or the
applicable successor borrower under Senior Credit Agreement) that is an Unrestricted Subsidiary
or Excluded Proje..t Subsidiary or any equivalent concept under the Senior Credit Agreement.
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This Collateral Trust Agreement (as amended, supplemented, amended and restated or
otherwise modified from time to time in accordance with Section 7.1 hereof, this “Agreement”)
is dated as of October _ , 2016 and is by and among TEX OPERATIONS COMPANY LLC
(the “Company”), the other Grantors from time to time party hereto, RAILROAD
COMMISSION CF TEXAS, as First-Out Representative (as defined below), DEUTSCHE
BANK AG NEW: YORK BRANCH, as Senior Credit Agreement Agent (as defined below),
DELAWARE TRUST COMPANY, as collateral trustee (in such capacity and together with its
successors in such capacity, the “Collateral Trustee™) and any First Lien Representative of a
Series of First Lien Debt that executes and delivers a Collateral Trust Joinder after the date

hereof.

RECITALS

Luminant Mining Company, LLC, a Texas limited liability company (“Luminant”), a
subsidiary of the Company, has entered into that certain Exit Collateral Bond and Indemnity
Agreement for Surface Mining and Reclamation Permits (as amended, supplemented, amended
and restated or otherwise modified from time to time, the “Original Collateral Bond”) in an
aggregate principa! amount of $975,000,000, payable to the Railroad Commission of Texas, an
administrative agency of the State of Texas responsible for, among other things, regulating
surface coal mining and reclamation activities and operations in Texas, to, among other things,
bond the obligaticas of Luminant under the Collateral Bond and pursuant to the Texas Surface
Coal Mining and Reclamation Act, Texas Natural Resources Code, §134.001 et seq. (as
amended, the “Ac|”), regulations adopted under the Act, 16 TAC § 12.1 et seq. (as amended, the
“Coal Mining Regulations” and, together with the Act, the “Texas Statutes”) and the permits
referenced in the Collateral Bond (as such permits are amended, renewed, revised, or replaced
from time to time, the “Permits”; and all such obligations, the “Reclamation Obligations™),
which Reclamations Obligations will be secured on a superpriority first-out basis (subject to the
application of proceeds set forth in Section 3.4(a) of this Agreement) and constitute First-Out
Obligations for purposes of this Agreement.

The Company, Deutsche Bank AG New York Branch, as administrative agent and
collateral agent, and the lenders and other agents party thereto, have entered into the Senior
Credit Agreement, which Indebtedness thereunder will be First Lien Debt for purposes of this
Agreement.

The Company and the Grantors have secured (or intend to secure) their Obligations under
this Agreement, the Original Collateral Bond, the Senior Credit Agreement, any future Priority
Lien Debt and eny other Priority Lien Obligations, with Liens on all present and future
Collateral, in each case to the extent provided for in the applicable Security Documents.

This Agreement sets forth the terms on which each Secured Party (other than the
Collateral Trustee; has appointed the Collateral Trustee to act as the collateral trustee for the
present and future holders of the Priority Lien Obligations to receive, hold, maintain, administer
and distribute the Collateral at any time delivered to the Collateral Trustee or the subject of the
Security Documents, and to enforce the Security Documents and all interests, rights, powers and
remedies of the Collateral Trustee with respect thereto or thereunder and the proceeds thereof.



Capitalized terms used in this Agreement have the meanings assigned to them above or in
Article 1 below.

AGREEMENT

In consideration of the premises and the mutual agreements herein set forth, the receipt
and sufficiency of which are hereby acknowledged, the parties to this Agreement hereby agree as
follows:

. ARTICLEI
DEFINITIONS; PRINCIPLES OF CONSTRUCTION

Section 1.1  Defined Terms. The following terms will have the following meanings:

“Act” has the meaning set forth in the recitals.

“Additionaj Collateral Bond” has the meaning set forth in the definition of “Discharge of
First-Out Obligations”.

“Additional First Lien Debt” has the meaning set forth in Section 3.8(b).

“Additiona; First Lien Debt Enforcement Date” means the date upon which either (a) the
Discharge of Senior Credit Agreement Obligations has occurred or (b) (i) a Priority Lien Debt
Default under the documents governing any Additional First Lien Debt has occurred and is
continuing, (ii) the Additional First Lien Debt with respect to which such Priority Lien Debt
Default exists is currently due and payable in full (whether as a result of acceleration thereof or
otherwise) in accordance with the terms of the applicable documents governing such Additional
First Lien Debt ard (iii) the Major Additional First Lien Debt Representative for the Additional
First Lien Debt with respect to which such Priority Lien Debt Default exists delivers written
notice to the then First Lien Representative for the Required First Lien Debtholders, the First-
Out Representative and the Collateral Trustee (in accordance herewith and specifying both the
first day and the last day of the corresponding Additional First Lien Debt Standstill Period) that
(A) the event described in clause (i) has occurred and is continuing, (B) there is no Priority Lien
Representative then acting as Controlling Priority Lien Representative or the Priority Lien
Representative who is the Controlling Priority Lien Representative pursuant to clause (a) of the
definition thereof has either failed to instruct the Collateral Trustee to commence an
Enforcement Action pursuant to the terms hereof or has withdrawn its request to the Collateral
Trustee to pursue an Enforcement Action, unless (x) such Controlling Priority Lien
Representative is stayed or otherwise precluded from issuing a Controlling Priority Lien
Representative Direction or (y) the Collateral Trustee is precluded from commencing or
continuing an Enforcement Action by law, regulation or order (including as a result of an
Insolvency or Liquidation Proceeding), in which case the Additional First Lien Debt Standstill
Period shall not commence or, to the extent it has already commenced, shall be tolled until such
Controlling Priority Lien Representative and/or the Collateral Trustee are/is no longer stayed or
otherwise precluded from taking such action and (C) the Major Additional First Lien Debt
Representative wishes to commence or continue an Enforcement Action pursuant to the terms
hereof. For the wvoidance of doubt, the Collateral Trustee shall not be required to make a
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determination as to whether an “Additional First Lien Debt Enforcement Date” has occurred and
shall be entitled to rely conclusively on the notice set forth in clause (b)(iii) of the preceding
sentence (including clause (B)(iii)(b)(x) and (y)) as having the effect that an “Additional First
Lien Debt Enforcement Date” has in fact occurred.

“Additional First Lien Debt Standstill Period” means the first period of 90 consecutive
days (as such period may be tolled in accordance with the definition of Additional First Lien
Debt Enforcemen: Date) commencing on the Additional First Lien Debt Enforcement Date (as
such period may be extended as contemplated by the definition of “Additional First Lien Debt

Enforcement Date™).

“Additional Secured Debt” has the meaning set forth in Section 3.8(b).

“Additional Secured Debt Designation” means a notice in substantially the form of
Exhibit A.

“Affiliate” means, with respect to any Person, any other Person directly or indirectly
controlling, controlled by, or under direct or indirect common control with such Person. A
Person shall be deemed to control another Person if such Person possesses, directly or indirectly,
the power to direct or cause the direction of the management and policies of such other Person,
whether through the ownership of voting securities, by contract or otherwise. The terms
“controlling” and ““controlled” shall have meanings correlative thereto.

“Agreement” has the meaning set forth in the preamble.

“Authorized Officer” means the President, the Chief Executive Officer, the Chief
Financial Officer, the Chief Operating Officer, the Treasurer, any Assistant Treasurer, the
Controller, any Scnior Vice President, with respect to certain limited liability companies or
partnerships that do not have officers, any manager, managing member or general partner
thereof, any other senior officer of the Company or any other Grantor designated as such in
writing by the Company or such other Grantor in substantially the form attached hereto as
Exhibit D or such other form as agreed by the Collateral Trustee in its reasonable discretion.

“Back-Stopped Letter of Credit” means a letter of credit that has been cash collateralized
at a minimum of the percentage of the aggregate undrawn amount, or otherwise backstopped by
another letter of credit, in any such case in a manner required for the release of Liens under the
terms of the Prioriiy Lien Documents applicable to such letter of credit.

“Bankruptcy Code” means Title 11 of the United States Code, as heretofore and hereafter
amended, and codified as 11 U.S.C. §§ 101.

“Bankrupt.y Laws” means the Bankruptcy Code or any similar federal, state or foreign
bankruptcy, insolvency, reorganization, receivership or similar law.

“Business Day” means any day excluding Saturday, Sunday and any other day on which
banking institutiors in New York City are authorized by law or other governmental actions to
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“Cash Manasement Arrangement” means any agreement or arrangement to provide Cash
p
Management Services.

“Cash Management Bank” means any Person that enters into a Cash Management
Arrangement or provides Cash Management Services, in its capacity as a party to such Cash
Management Arrangement or a provider of such Cash Management Services.

“Cash Management Obligations” means obligations owed by the Company or any
Restricted Subsidiary to any Cash Management Bank in connection with, or in respect of, any
Cash Management Services or under any Cash Management Arrangement.

“Cash Management Services” means treasury, depository, overdraft, credit or debit card,
purchase card, electronic funds transfer (including automated clearing house fund transfer
services), merchant services (other than those constituting a line of credit) and other cash
management services.

“Coal Mining Regulations” has the meaning set forth in the recitals.

“Collateral” means all property pledged, mortgaged or purported to be pledged or
mortgaged pursuant to the Security Documents (excluding, for the avoidance of doubt, all
Excluded Collate-al) to secure (or to purportedly secure) any or all of the Priority Lien
Obligations.

“Collaterai_Bond” means the Original Collateral Bond and any Additional Collateral
Bond.

“Collateral Bond Guaranty” means that certain Guaranty of Exit Collateral Bond and
Indemnity Agreement for Surface Mining and Reclamation Permits (as amended, supplemented,
amended and restated, replaced or otherwise modified from time to time), executed by the
Guarantors in favor of the Railroad Commission of Texas.

“Collateral Trust Joinder” means (a) with respect to the provisions of this Agreement
relating to any Additional Secured Debt, an agreement substantially in the form of Exhibit B and
(b) with respect fo the provisions of this Agreement relating to the addition of additional
Grantors, an agreement substantially in the form of Exhibit C.

“Collateral Trustee” has the meaning set forth in the preamble.

“Collaterai Trustee’s Fees and Expenses™ has the meaning set forth in Section 3.4(a).

“Commod ty Hedging Agreement” means any agreement (including each confirmation
pursuant to any Moster Agreement) or transaction providing for one or more swaps, caps, collars,
floors, futures, cwtions, spots, forwards, derivative, any physical or financial commodity
contracts or agreeinents, power purchase or sale agreements, fuel purchase or sale agreements,
environmental crelit purchase or sale agreements, power transmission agreements, ancillary
service agreements, commodity transportation agreements, fuel storage agreements, weather
derivatives, nettirg agreements (including Netting Agreements), capacity agreements or
commercial or trading agreements, each with respect to the purchase, sale or exchange of (or the
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option to purchase, sell or exchange), transmission, transportation, storage, distribution,
processing, lease or hedge of, any Covered Commodity, price or price indices for any such
Covered Commodity or services or any other similar derivative agreements, and any other
similar agreements.

“Company’” has the meaning set forth in the preamble.

“Controlling Priority Lien Representative” means (a) at any time prior to the Shifting
Control Date, and prior to the Discharge of First Lien Obligations, the Priority Lien
Representative for the Required First Lien Debtholders or (b) on or any time after the Shifting
Control Date (and, if the Shifting Control Date has occurred as a result of the circumstances
described in clause (b) of the definition of “Shifting Control Date”, after the expiration of the
Standstill Period), and prior to the Discharge of First-Out Obligations, the First-Out
Representative, unless the Priority Lien Representative for the Required First Lien Debtholders
gives the Collateral Trustee notice, in writing, stating that (A) the Collateral Trustee has received
a Controlling Pricrity Lien Representative Direction pursuant to Section 3.3(f), (B) the Priority
Lien Representati e for the Required First Lien Debtholders has commenced an Enforcement
Action pursuant to the terms hereof and is otherwise diligently pursuing an Enforcement Action,
and (C) the Priority Lien Representative for the Required First Lien Debtholders is still the
“Controlling Prioiity Lien Representative,” in which case the “Shifting Control Date” shall be
deemed not to have occurred and the Priority Lien Representative for the Required First Lien
Debtholders shall continue to be the “Controlling Priority Lien Representative” unless the
Priority Lien Representative for the Required First Lien Debtholders has withdrawn, in writing,
its instructions to the Collateral Trustee to pursue an Enforcement Action; provided, further, that,
solely for purposc of Sections 2.6(b) and 3.4(a)(I), so long as the Discharge of Senior Credit
Agreement Obligations has not occurred, the Controlling Priority Lien Representative shall be
the Senior Credit Agreement Agent. For the avoidance of doubt, the Collateral Trustee shall not
be required to make a determination as to whether a “Shifting Control Date” has occurred and
shall be entitled to rely conclusively on any notice from a Person purporting to be an authorized
representative of the First-Out Representative under Section 3.3 hereof or any written notice
from the Priority Lien Representative for the Required First Lien Debtholders as contemplated
by the proviso in the second sentence of Section 3.3(a), as applicable, as having the effect that a
“Shifting Control Date” has in fact occurred.

“Controlling Priority Lien Representative Direction” means a direction in writing from
the Controlling Priority Lien Representative delivered to the Collateral Trustee.

“Covered Commodity” shall mean any energy, electricity, generation capacity, power,
heat rate, congestion, natural gas, nuclear fuel (including enrichment and conversion), diesel
fuel, fuel oil, other petroleum-based liquids, coal, lignite, weather, emissions and other
environmental credits, waste by-products, renewable energy credit, or any other energy related
commodity or service (including ancillary services and related risks (such as location basis)).

“DIP Financing” has the meaning set forth in Section 2.4(b).

“DIP Financing Liens” has the meaning set forth in Section 2.4(b).




“DIP Lend:rs” has the meaning set forth in Section 2.4(b).

“Discharge of First Lien Obligations” means the occurrence of all of the following:

(a) termination or expiration of all commitments to extend credit that would
constitute First Lien Obligations;

(b)  payment in full in cash of the principal of and interest and premium (if
any) on all First Lien Obligations (other than any undrawn letters of credit but including
unpaid drawings in respect of letters of credit);

© with respect to undrawn letters of credit, any of (i) the discharge, cash
collateralization or backstopping (in the amount required pursuant to the applicable First
Lien Documents) of all outstanding letters of credit constituting First Lien Obligations,
(ii) the deamed reissuance with the consent of the issuer of such outstanding letters of
credit and any holder of the related Series of First Lien Debt that has reimbursement
obligations with respect to such outstanding letters of credit under another credit facility
(whether or not such credit facility constitutes a Series of First Lien Debt hereunder),
provided that if such letters of credit are deemed reissued under another Series of First
Lien Debt hereunder, then they will be outstanding under such other Series of First Lien
Debt or (ii:) the issuer of each such letter of credit has notified the Collateral Trustee in
writing thar alternative arrangements satisfactory to such issuer and holders of the related
Series of First Lien Debt that has reimbursement obligations with respect thereto have
been made;

(d) (i) payment in full in cash of all Hedging Obligations and Cash
Management Obligations that are secured by a Priority Lien and the termination of all
Secured Hedging Agreements relating thereto, (ii) the novation of all transactions entered
into thereunder or pursuant thereto on terms and to counterparties acceptable to the
counterparties under such Secured Hedging Agreements or Cash Management
Arrangements, or (iii) the establishment of other arrangements with respect to such
Hedging Obligations or Cash Management Obligations as may be reasonably acceptable
to the coun‘erparties thereto (and communicated to the Collateral Trustee); and

(e) payment in full in cash of all other First Lien Obligations (other than any
obligations for taxes, costs, indemnifications, reimbursements, damages and other
liabilities in respect of which no claim or demand for payment has been made at or prior
to such time) that are outstanding and unpaid at the time that each of the events described
in clauses (a), (b), (c) and (d) above shall have occurred;

provided that, if, at any time after the Discharge of First Lien Obligations has occurred, the
Company or any other Grantor enters into any First Lien Document evidencing a First Lien
Obligation which incurrence is not prohibited by the applicable Priority Lien Documents, then
such Discharge of First Lien Obligations shall automatically be deemed not to have occurred for
all purposes hereoi with respect to such new First Lien Obligation (other than with respect to any
actions previously taken as a result of the occurrence of such first Discharge of First Lien
Obligations), and, from and after the date on which the Company designates such Indebtedness
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as First Lien Obligations in accordance herewith and delivers an Officers’ Certificate to the
Collateral Trustee and the First-Out Representative verifying such designation, the obligations
under such First Lien Document shall automatically and without any further action be treated as
First Lien Obligations for all purposes hereof, including for purposes of the Lien priorities and
rights in respect of Collateral set forth herein.

“Discharge _of First-Out Obligations” means (i) the satisfaction of all Reclamation
Obligations of the Company and Luminant to the First-Out Representative and the termination of
the Collateral Bonid as provided in a notice by the First-Out Representative to the Collateral
Trustee and the payment in full of all other First-Out Obligations or (ii) the provision of a
replacement collaieral bond or other collateral support in form and substance satisfactory to the
First-Out Representative in accordance with the Texas Statutes that is not secured by the
Collateral and otherwise supports the full amount of the Reclamation Obligations (including the
provision of cash or cash equivalents and /or one or more letters of credit collateralizing or
supporting, as applicable, the full amount of the Reclamation Obligations on terms satisfactory to
the First-Out Repiesentative in accordance with the Texas Statute Code) and the payment in full
of all other First-Out Obligations; provided that, if, at any time after the Discharge of First-Out
Obligations has occurred, the Company or any other Grantor provides a collateral bond to the
First-Out Representative secured by the Collateral (as further described in Section 3.8(d)) which
secured collateral bond (the “Additional Collateral Bond™) is not prohibited by the applicable
Priority Lien Documents, then such Discharge of First-Out Obligations shall automatically be
deemed not to have occurred for all purposes hereof with respect to the First-Out Obligations in
respect of such Additional Collateral Bond (other than with respect to any actions previously
taken as a result of the occurrence of such first Discharge of First-Out Obligations), and, from
and after the date on which the Company designates such Additional Collateral Bond and the
obligations under any other First-Out Documents as First-Out Obligations and delivers an
Officers’ Certificate to the Collateral Trustee verifying such designation, the obligations under
such Additional Collateral Bond and First-Out Documents shall automatically and without any
further action be treated as First-Out Obligations for all purposes hereof, including for
purposes of the priorities and rights in respect of Collateral and the related payments set forth
herein and any First Lien Obligations shall be deemed to have been at all times First Lien
Obligations and at no time First-Out Obligations.

“Discharge of Priority Lien Obligations” means the occurrence of the Discharge of First-
Out Obligations and the Discharge of First Lien Obligations.

“Discharge of Senior Credit Agreement Obligations” means the Discharge of the First
Lien Obligations with respect to the Senior Credit Agreement; provided that the Discharge of
Senior Credit Agreement Obligations shall be deemed not to have occurred in connection with a
Refinancing in fuil of such Senior Credit Agreement Obligations with new Indebtedness in the
form of a credit facility if:

(1) on or prior to the incurrence of such Indebtedness, such Indebtedness is
designated by the Company, in an Officers’ Certificate delivered to each Priority Lien
Representative and the Collateral Trustee, as “First Lien Debt”, “First Lien Obligations”
and the “Senior Credit Agreement” for the purposes of the Priority Lien Documents;




(ii)  the agent under such Indebtedness shall have duly executed and delivered
to the Collateral Trustee on behalf of itself and all holders of Indebtedness thereunder (A)
an Additional Secured Debt Designation and (B) a Collateral Trust Joinder; and

(iii)  all requirements set forth in this Agreement as to the confirmation, grant
or perfection of the Collateral Trustee’s Lien to secure such Indebtedness are satisfied
(and the satisfaction of such requirements and the other provisions of this proviso will be
conclusiveiy established, absent manifest error, if the Company delivers to the Collateral
Trustee an Officers’ Certificate stating that such requirements and other provisions have
been satisfied and that such Indebtedness constitutes “First Lien Debt”, “First Lien
Obligations” and the “Senior Credit Agreement™).

“Enforcement Action” means, with respect to any Series of Priority Lien Debt, (a) the
taking of any acticn to enforce any Lien in respect of the Collateral, including (i) the institution
of any judicial or aonjudicial foreclosure proceedings, (ii) the noticing of any public or private
sale or other disposition of the Collateral under any Bankruptcy Laws or in an Insolvency or
Liquidation Procceding, (iii) otherwise objecting to, consenting to, or credit bidding in
connection with any sale or other disposition of any Collateral (or any portion thereof) under
section 363 of the Bankruptcy Code or any other Bankruptcy Law or in an Insolvency or
Liquidation Procecding, subject to Section 3.3(h), (iv) seeking adequate protection in connection
with the Collatera:, or objecting or consenting to any DIP Financing (as defined herein) or use of
cash collateral under the Bankruptcy Code or in an Insolvency or Liquidation Proceeding or
otherwise, (v) the filing of any motion for relief from the automatic stay or seeking relief from
any injunction against foreclosure or enforcement in respect of the Collateral or other injunction
restricting any other action described in this definition, (vi) objecting to any motion, relief, action
or proceeding based on lack of adequate protection with respect to the Collateral, under the
Bankruptcy Code ©r in an Insolvency or Liquidation Proceeding or otherwise; and (vii) asserting
any claim under s2ction 506(c) of the Bankruptcy Code for costs or expenses of preserving or
disposing any Collateral, (b) the exercise of any right or remedy provided to a secured creditor
on account of a Lien under the Priority Lien Documents (including, in either case, any delivery
of any notice to seek to obtain payment directly from any account debtor of the Company or any
other Grantor or the taking of any action or the exercise of any right or remedy in respect of the
setoff or recoupment against, collection or foreclosure on or marshalling of the Collateral or
proceeds of Collateral), under applicable law, at equity, in an Insolvency or Liquidation
Proceeding or otherwise, including the acceptance of Collateral in full or partial satisfaction of a
Lien, (c) the sale, assignment, transfer, lease, license, or other disposition as a secured creditor
on account of a Lien of all or any portion of the Collateral, by private or public sale (judicial or
non-judicial) or any other means, (d) the solicitation of bids from third parties to conduct the
liquidation of all or a portion of Collateral as a secured creditor on account of a Lien, (¢) the
exercise of any other enforcement right relating to the Collateral (including the exercise of any
voting rights relating to any capital stock composing a portion of the Collateral) whether under
the Priority Lien I'ocuments, under applicable law of any jurisdiction, in equity, in an Insolvency
or Liquidation Prc ceeding, or otherwise, or (f) the appointment of a receiver, manager or interim
receiver of all or any portion of the Collateral or the commencement of, or the joinder with any
creditor in commencing, any Insolvency or Liquidation Proceeding against the Company or any
other Grantor or any assets of the Company or any other Grantor; provided, however,




Enforcement Action shall not include any act taken by any holder of Priority Lien Obligations to
enforce the terms «f this Agreement.

“Excess First-Out Obligations” means First-Out Obligations in an amount in excess of
$975,000,000.

“Excluded Collateral” shall have the meaning specified in the Senior Credit Agreement.

“First Lier: Debt” means (a) Indebtedness incurred under the Senior Credit Agreement
(including the undrawn amount of letters of credit, whether or not then available to be drawn)
and any guarantees thereof, (b) Additional First Lien Debt (including any Refinancing Credit
Facility constituting Additional First Lien Debt), (c) Cash Management Obligations and (d)
Hedging Obligations under Secured Hedging Agreements.

“First Lier, Documents” means, collectively, the documentation in respect of the Senior
Credit Agreement and all documents governing any Additional First Lien Debt, each Secured
Hedging Agreement and each Cash Management Arrangement pursuant to which any First Lien
Debt is incurred and secured in accordance with the terms of each applicable Priority Lien
Document and the Security Documents related thereto (other than any Security Documents that
do not secure First Lien Obligations); provided, however, any First Lien Documents, including
any modification thereto or replacement thereof, shall permit the First-Out Obligations and the
First-Out Liens and shall not be more restrictive as it relates to the treatment of lien and payment
priority of the Fi1st-Out Obligations and the First-Out Liens than the provisions of the Senior
Credit Agreement on the date of this Agreement (except as otherwise agreed by the First-Out
Representative).

“First Lier Obligations” means the First Lien Debt and all other Obligations in respect
thereof.

“First Lien Representative™ means (a) in the case of the Senior Credit Agreement (and
Hedging Obligations and Cash Management Obligations secured thereunder), the Senior Credit
Agreement Agent or (b) in the case of any Additional First Lien Debt (including any Refinancing
Credit Facility constituting Additional First Lien Debt), the agent or trustee who maintains the
transfer register for such Additional First Lien Debt and is appointed as a representative of such
First Lien Debt (fur purposes related to the administration of the applicable Security Documents)
pursuant to such Additional First Lien Debt and that executes and delivers an Additional Secured
Debt Designation and a Collateral Trust Joinder in accordance therewith.

“First Lien Secured Parties” means each holder of a First Lien Obligation, including each
First Lien Representative and the Collateral Trustee.

“First-Out Documents” means, collectively, any Collateral Bond, the Permits and any
other documents, -agreements, orders or instruments in respect of, or related to, any Collateral

Bond.

“First-Out Jefault” means any failure by Luminant to satisfy its First-Out Obligations as
required under the First-Out Documents or the Texas Statutes, in each case after giving effect to




any applicable grice periods, which permits the First-Out Representative to call or forfeit any
Collateral Bond pursuant to the First-Out Documents and the Texas Statute, including without
limitation, any “Event of Default” under, and as defined in, any Collateral Bond.

“First-Out Liens” means the Priority Liens securing the First-Out Obligations, with the
priority in paymena set forth in Section 3.4(a).

“First-Out_Obligations” means all obligations from time to time of Luminant or the
Guarantors to the First-Out Representative for the performance and payment under any
Collateral Bond, the Collateral Bond Guaranty, the Texas Statutes and any other First-Out
Documents, including the Reclamation Obligations and First-Out Representative Fees and
Expenses, and any other obligations owing to the First-Out Representative under the First-Out
Documents (including this Agreement).

“First-Out Representative” means the Railroad Commission of Texas.

“First-Out Representative Fees and Expenses” means all amounts payable under this
Agreement or any other First-Out Document on account of the First-Out Representative’s fees
and expenses and any reasonable legal fees and expenses, out-of-pocket fees, costs and expenses
or other liabilities (excluding, for the avoidance of doubt, any Reclamation Obligations) of any
kind incurred by 1he First-Out Representative or agent thereof in connection with any Security
Document or any other First-Out Document, including but not limited to indemnification
payments and reimbursements.

“First-Out Secured Parties” means the First-Out Representative and the Collateral
Trustee.

“Governmental Authority” means any nation, sovereign or government, any state,
province, territory or other political subdivision thereof, and any entity or authority exercising
executive, legislative, judicial, regulatory or administrative functions of or pertaining to
government, including a central bank, stock exchange, the Public Utility Commission of Texas
or any successor thereto, the Railroad Commission of Texas or any successor thereto or the
Electric Reliability Council of Texas or any other entity succeeding thereto.

“Grantor” means each of and “Grantors” means, collectively, the Company and the
Guarantors and any other Person (if any) that at any time provides collateral security for the
Priority Lien Obligations.

“Guarantec” means a guarantee (other than by endorsement of negotiable instruments for
collection in the crdinary course of business), direct or indirect, in any manner (including letters
of credit and resmbursement agreements in respect thereof), of all or any part of any
Indebtedness or other obligations (and “Guaranteed” and “Guaranteeing”™ shall have meanings
that correspond to the foregoing).

“Guarantor” means any Person who has Guaranteed payment of any Priority Lien
Obligations, and tl eir respective successors and assigns.
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“Hedge Bunk” means any Person (other than Holdings, the Borrower or any other
Subsidiary of the Borrower) that either (i) is a party to a Commodity Hedging Agreement or (ii)
a party to any oth:r Hedging Agreement (other than a Commodity Hedging Agreement) and, in
each case, either (x) is a signatory to this Agreement or (y) at the time it enters into a Hedging
Agreement or on the Conversion Date, is a Lender or an Affiliate of a Lender, in its capacity as a
party to a Secured Hedging Agreement.

“Hedging Agreements” means (a) any and all rate swap transactions, basis swaps, credit
derivative transactions, forward rate transactions, commodity swaps, commodity options,
forward commodity contracts, equity or equity index swaps or options, bond or bond price or
bond index swaps or options or forward bond or forward bond price or forward bond index
transactions, interest rate options, forward foreign exchange transactions, cap transactions, floor
transactions, collar transactions, currency swap transactions, cross-currency rate swap
transactions, currency options, spot contracts, or any other similar transactions or any
combination of any of the foregoing (including any options to enter into any of the foregoing),
whether or not any such transaction is governed by or subject to any master agreement, (b) any
and all transactions of any kind, and the related confirmations, which are subject to the terms and
conditions of, or governed by, any form of master agreement published by the International
Swaps and Derivalives Association, Inc., any International Foreign Exchange Master Agreement
or any other master agreement (any such master agreement, together with any related schedules,
a “‘Master Agreement”), including any such obligations or liabilities under any Master
Agreement and (c. physical or financial commodity contracts or agreements, power purchase or
sale agreements, fuel purchase or sale agreements, environmental credit purchase or sale
agreements, powar transmission agreements, ancillary service agreements, commodity
transportation agreements, fuel storage agreements, weather derivatives, netting agreements
(including Netting Agreements), capacity agreements and commercial or trading agreements,
each with respec to the purchase, sale or exchange of (or the option to purchase, sell or
exchange), transmission, transportation, storage, distribution, processing, sale, lease or hedge of,
any Covered Commodity, price or price indices for any such Covered Commodity or services or
any other similar derivative agreements, and any other similar agreements.

“Hedging Obligations” means, with respect to any Person, the obligations of such Person
under Hedging Agreements.

“Indebtedréess™ has the meaning assigned to such term in the Senior Credit Agreement or
to such term or other similar term in any applicable Priority Lien Document.

“Indemnified Liabilities” means any and all liabilities (including all environmental
liabilities), obligations, losses, damages, penalties, actions, judgments, suits, costs, taxes,
expenses or disbursements of any kind or nature whatsoever with respect to the execution,
delivery, perform.:nce, administration or enforcement of this Agreement or any of the other
Security Docume:ts, including any of the foregoing relating to the use of proceeds of any
Priority Lien Debi or the violation of, noncompliance with or liability under, any law (including
environmental laws) applicable to or enforceable against the Company, any Subsidiary of the
Company or any other Grantor or any of the Collateral and all reasonable costs and expenses,
(including reasonavle fees and expenses of legal counsel selected by the Indemnitee limited in
the case of legal counsel for each such Indemnitee (other than the Collateral Trustee) to one
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primary counsel tor each such Indemnitee and its Related Parties (other than the Collateral
Trustee) and, if necessary, one firm of regulatory counsel and/or one firm of local counsel in
each appropriate jurisdiction) incurred by each such Indemnitee in connection with any claim,
action, investigativn or proceeding in any respect relating to any of the foregoing, whether or not
suit is brought; pri:vided, however, that such Indemnitees (other than the Collateral Trustee) may
retain additional counsel as may be reasonably necessary.

“Indemnitee” has the meaning set forth in Section 7.10(a).

“Insolvencv or Liquidation Proceeding’ means:

Q)] any case commenced by or against the Company or any other Grantor under the
Bankruptcy Code or any other Bankruptcy Law, any other proceeding for the reorganization,
recapitalization or adjustment or marshalling of the assets or liabilities of the Company or any
other Grantor, ary receivership or assignment for the benefit of creditors relating to the
Company or any other Grantor or any similar case or proceeding relative to the Company or any
other Grantor or its creditors, as such, in each case whether or not voluntary;

(2) any liquidation, dissolution, reorganization, marshalling of assets or liabilities or
other winding up cf or relating to the Company or any other Grantor, in each case whether or not
voluntary and whether or not involving bankruptcy or insolvency; or

3) any other proceeding of any type or nature in which substantially all claims of
creditors of the Company or any other Grantor are determined and any payment or distribution is
or may be made on account of such claims.

“Intercredilor Agreement” means the Junior Lien Intercreditor Agreement (as defined in
the Senior Credit Agreement) and any other intercreditor agreement executed and delivered
pursuant to the terms of the Senior Credit Agreement, in each case which leaves unaffected the
priority of the First-Out Lien and the First-Out Obligations, and the rights and remedies of the
First-Out Represe~tative set forth in this Agreement.

“Lien” means, any mortgage, pledge, security interest, hypothecation, collateral
assignment, lien (statutory or other) or similar encumbrance (including any conditional sale or
other title retention agreement or any lease or license in the nature thereof); provided that in no
event shall an operating lease be deemed to be a Lien.

“Luminant” has the meaning set forth in the recitals.

“Major Additional First Lien Debt Representative” means the First Lien Representative
of the Series of First Lien Debt that constitutes the largest outstanding principal amount of any
then outstanding Series of First Lien Debt (excluding the Series of First Lien Debt under the
Senior Credit Agreement).

“Master Agreement” has the meaning set forth in the definition of “Hedging
Agreements.”

12



“Mined Lind Under Permit” means the real property within the boundaries of the
Permits.

“Netting Agreement” means, in respect of Hedging Obligations, a netting agreement,
master netting agreement or other similar document having the same effect as a netting
agreement or master netting agreement and, as applicable, any collateral annex, security
agreement or othér similar document related to any master netting agreement or Permitted
Contract (as defined in the Senior Credit Agreement).

“Obligations” means any principal (including reimbursement obligations and obligations
to provide cash collateral with respect to letters of credit, whether or not drawn), interest
(including, to the extent legally permitted, all interest accrued thereon after the commencement
of any Insolvency or Liquidation Proceeding at the rate, including any applicable post-default
rate even if such interest is not enforceable, allowable or allowed as a claim in such proceeding),
premium (if any), penalties, fees, charges, expenses, indemnifications, reimbursements,
damages, guarantezs, other liabilities, amounts payable, or obligations under the documentation
governing any Priority Lien Debt or other obligations in respect thereof (including, for avoidance
of doubt, any First-Out Obligations).

“Officers’ Certificate” means a certificate signed by an Authorized Officer of the
Company or a Par.nt Entity, including:

(a) a statement that the Person making such certificate has read such covenant
or condition; and

(b) a statement as to whether or not, in the opinion of such Person, such
condition or covenant has been satisfied.

“Original C'ollateral Bond” has the meaning set forth in the recitals.

“Other_Credit Support” means (i) funds deposited for the satisfaction, discharge,
redemption or defzasance of any Series of Priority Lien Debt in accordance with the terms of the
applicable Priority Lien Documents, (ii) cash collateral deposited with (or pledged to) any
Priority Lien Representative or Priority Lien Secured Party in accordance with the terms of the
applicable Priority Lien Documents to secure obligations customarily secured by cash collateral
in connection witk financings (including without limitation, cash collateral in respect of letters of
credit and defaulting lender obligations but excluding, for the avoidance of doubt, (x) each Term
Letter of Credit Cash Collateral Account and all funds on deposit therein and (y) cash collateral
(1) consisting of all or substantially all cash and cash equivalents of the Grantors or (2) perfected
by deposit accour! or security account control agreements on a material number of the deposit
and security accounts of the Grantors or pursuant to a requirement that all or substantially all of
the cash and cash equivalents be deposited with the agent, or other applicable secured party, of
any Priority Lien Debt) and (iii) cash collateral deposited with any Priority Lien Representative
or Priority Lien Secured Party in respect of any Hedging Obligations or Cash Management
Obligations which are secured under the applicable Priority Lien Documents, in the case of each
of the foregoing clauses (i), (ii) and (iii) to the extent not prohibited by the Priority Lien
Documents.
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“Parent Entity” means any Person that is a direct or indirect parent company (which may
be organized as a partnership) of the Company.

“Permits” has the meaning set forth in the recitals.

“Permitted Prior Liens” means (a) in the case of the First Lien Obligations, Liens
permitted by the First Lien Documents to be incurred on a senior basis to the First Lien
Obligations (other than the First-Out Obligations) and (b) in the case of the First-Out
Obligations, any Prior Permitted Lien (as defined in the Collateral Bond).

“Person” means any individual,” partnership, joint venture, firm, corporation, limited
liability company, association, trust or other enterprise or any Governmental Authority.

“Priority Lien” means a first priority Lien (subject in priority only to Permitted Prior
Liens) granted bv any Grantor in favor of the Collateral Trustee pursuant to a Security
Document, at any time, upon any property of the Company or such Grantor to secure Priority
Lien Obligations.

“Priority Lien Debt” means, collectively, First-Out Obligations and First Lien Debt.

“Priority Lien Debt Default” means (a) in the case of the First-Out Obligations, a First-
Out Default and (1) in the case of any First Lien Debt, any “Event of Default” under any Priority
Lien Document cr any similar event or condition (with or without the giving of notice and
whether or not notice has been given) which, under the terms of any Priority Lien Document
governing any Se:ies of Priority Lien Debt, in each case after giving effect to any applicable
grace periods, (i) causes (or permits holders of Priority Lien Debt outstanding thereunder to
cause) the Priority Lien Debt outstanding thereunder to become immediately due and payable, or
(i1) in the case of any Hedging Obligation secured by a Priority Lien, permits the counterparty
thereto to close out or terminate such Hedging Obligation.

“Priority I ien Documents” means, collectively, the First Lien Documents and the First-
Out Documents.

“Priority [ ien Obligations” means Priority Lien Debt, Obligations to the Collateral
Trustee (including the Collateral Trustee’s Fees and Expenses), and all other Obligations in
respect of any of the foregoing.

“Priority Lien Representative” means (a) in the case of any Collateral Bond, the First-Out
Representative, or (b) in the case of any First Lien Debt, the applicable First Lien Representative.

“Priority L ien Representative for the Required First Lien Debtholders™ means (x) at any
time prior to the Additional First Lien Debt Enforcement Date, and prior to the Discharge of
Senior Credit Agreement Obligations, the Senior Credit Agreement Agent or (y) on or any time
after the Additioral First Lien Debt Enforcement Date (and, if the Additional First Lien Debt
Enforcement Date has occurred as a result of the circumstances described in clause (b) of the
definition of “Additional First Lien Debt Enforcement Date”, after the expiration of the
Additional First Lien Debt Standstill Period), the Major Additional First Lien Debt
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Representative, unless the Collateral Trustee shall have received notice in writing from the
Senior Credit Agreement Agent stating that (A) the Collateral Trustee has received a Controlling
Priority Lien Representative Direction pursuant to Section 3.3(f), (B) the Senior Credit
Agreement Agent has commenced an Enforcement Action pursuant to the terms hereof and is
otherwise diligently pursuing an Enforcement Action and (C) the Senior Credit Agreement
Agent is still the “Priority Lien Representative” for the Required First Lien Debtholders, in
which case the “Additional First Lien Debt Enforcement Date” shall be deemed not to have
occurred and the, Senior Credit Agreement Agent shall continue to be the “Priority Lien
Representative” for the Required First Lien Debtholders unless the Priority Lien Representative
for the Required First Lien Debtholders has withdrawn, in writing, its instructions to. the
Collateral Trustee to pursue an Enforcement Action. For the avoidance of doubt, the Collateral
Trustee shall not e required to make a determination as to whether an “Additional First Lien
Debt Enforcement Date” has occurred and shall be entitled to rely conclusively on the notice set
forth in clause (y) of the preceding sentence as having the effect that an “Additional First Lien
Debt Enforcement Date” has in fact occurred.

“Priority Lien Secured Party” means each holder of Priority Lien Obligations (other than
the Collateral Trustee) and each Priority Lien Representative.

“Proceeds’” has the meaning set forth in Section 3.4(a).

“Reclamat -on Obligations™ has the meaning set forth in the recitals.

“Refinance” means, in respect of any indebtedness, to refinance, extend, renew, defease,
amend, increase, modify, supplement, restructure, refund, replace or repay, or to issue other
indebtedness or e:ter alternative financing arrangements, in exchange or replacement for such
indebtedness (in vhole or in part), including by adding or replacing lenders, creditors, agents,
borrowers and/or uarantors, and including in each case, but not limited to, after the original
instrument giving rise to such indebtedness has been terminated and including, in each case,
through any credit agreement, indenture or other agreement. “Refinanced” and “Refinancing”
have correlative meanings.

“Refinanciiyg Credit Facility” means and includes any credit facility governing any
Replacement Rev.lving Credit Commitments (as defined in the Senior Credit Agreement) or
Permitted Other Loans (as defined in the Senior Credit Agreement) incurred to Refinance a
portion of the Senior Credit Agreement or any corresponding Refinancing credit facility in any
successor or replacement credit facility (it being understood, for the avoidance of doubt, that the
term “Refinancing Credit Facility” shall not include any such credit facility that Refinances the
Senior Credit Agreement in full and is designated as the “Senior Credit Agreement” as provided
in the definition of “Discharge of Senior Credit Agreement Obligations”); provided, however,
any First Lien Documents for any such Refinancing Credit Facility, including any modification
thereto or replacement thereof, shall permit the First-Out Obligations and the First-Out Liens and
shall not be more restrictive as it relates to the treatment of the lien and payment priority of the
First-Out Obligations and the First-Out Liens than the provisions of the Senior Credit Agreement
on the date of this Agreement (except as otherwise agreed by the First-Out Representative).
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“Related Parties” means, with respect to any specified Person, such Person’s Affiliates
and the directors, officers, employees, agents, trustees and advisors of such Person and any
Person that possesses, directly or indirectly, the power to direct or cause the direction of the
management or policies of such Person, whether through the ability to exercise voting power, by
contract or otherwise.

“Required First Lien Debtholders” means (a) (i) at any time as there are then loans,
commitments or letters of credit (other than Back-Stopped Letters of Credit) outstanding under
the Senior Credit Agreement, the Required Lenders (as defined in the Senior Credit Agreement)
and (ii) if there is any Additional First Lien Debt outstanding at such time, the requisite lenders
under the documents governing the Additional First Lien Debt for purposes of consenting to
general amendments of Security Documents thereunder and (b) at any other time, Hedge Banks
and Cash Management Banks holding a majority of the then outstanding Hedging Obligations
and Cash Manageraent Obligations.

“Secured Commodity Hedging Agreement” means any Commodity Hedging Agreement
that is entered into by and between the Company or any Restricted Subsidiary and any Hedge
Bank.

“Secured 'edging Agreement” means any Hedging Agreement that is entered into by and
between the Company or any Subsidiary and any Hedge Bank.

“Security Documents” means this Agreement, each Collateral Trust Joinder and all
security agreements, pledge agreements, collateral assignments, mortgages, deeds of trust,
control agreemen:s or other grants or transfers for security executed and delivered by the
Company or any ather Grantor creating (or purporting to create) a Priority Lien upon Collateral
in favor of the Cecllateral Trustee, for the benefit of the Priority Lien Secured Parties and the
Collateral Trustee, in each case, as amended, modified, renewed, restated or replaced, in whole
or in part, from time to time, in accordance with its terms and Section 7.1.

“Senior Credit Agreement” means that certain Credit Agreement, dated as of October __,
2016, among, inter alios, the Company, the lenders and other financial institutions party thereto,
Deutsche Bank At; New York Branch, as administrative agent and collateral agent, and the other
agents party thereto, together with all Credit Documents (as defined therein), in each case as
amended, amended and restated, extended, renewed, modified, supplemented or restated or
replaced, refunded or refinanced in whole or in part from time to time, including by or pursuant
to any agreement or instrument that extends the maturity of any Indebtedness thereunder, or
increases the amount of available borrowings thereunder, or adds Subsidiaries of the Company as
additional borrowers or guarantors thereunder, in each case with respect to such agreement or
any successor or ;:placement agreement and whether by the same or any other agent, lender or
any group of any of the foregoing; provided, however, any modification thereto or replacement
of the Senior Credit Agreement or any Credit Documents contemplated by the foregoing shall
permit the First-Out Obligations and the First-Out Liens and shall not be more restrictive as it
relates to the treatment of the lien and payment priority of the First-Out Obligations and the
First-Out Liens than the provisions of the Senior Credit Agreement on the date of this Agreement
(except as otherwise agreed by the First-Out Representative).
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“Senior Crzdit Agreement Agent” means, initially, Deutsche Bank AG New York Branch
in its capacity as the collateral agent under the Senior Credit Agreement, and any other agent or
representative of the First Lien Secured Parties then most recently designated in accordance with
the applicable provisions of the Senior Credit Agreement or any applicable Intercreditor
Agreement, together with its successors in such capacity, for purposes of administration of
collateral matters with respect to the Senior Credit Agreement.

“Series of First Lien Debt” means, severally, the Senior Credit Agreement and each other
issue or series of First Lien Debt.

“Series of Priority Lien Debt” means, severally, the Senior Credit Agreement, the
Original Collateral Bond and each other issue or series of Priority Lien Debt.

“Shifting Control Date” means, subject to Section 3.3(a) and the definition of
“Controlling Priority Lien Representative”, the date upon which either (a) the Discharge of First
Lien Obligations has occurred or (b) (i) a Priority Lien Debt Default under the First-Out
Documents has oc:urred and is continuing and (ii) the First-Out Representative delivers written
notice to the Priority Lien Representative for the Required First Lien Debtholders and the
Collateral Trustee (in accordance herewith and specifying both the first day and the last day of
the corresponding Standstill Period) that (A) the event described in clause (i) has occurred and
is continuing, (B; there is no Priority Lien Representative then acting as Controlling Priority
Lien Representative or the Priority Lien Representative who is the Controlling Priority Lien
Representative putsuant to clause (a) of the definition thereof has either failed to instruct the
Collateral Trustee to commence an Enforcement Action pursuant to the terms hereof or is
not then diligently pursuing such Enforcement Action, unless such Controlling Priority Lien
Representative is stayed or otherwise precluded from doing so by law, regulation or order
(including as a result of an Insolvency or Liquidation Proceeding), in which case the Standstill
Period shall not commence or, to the extent it has already commenced shall be tolled, until such
Controlling Priority Lien Representative is no longer stayed or otherwise precluded from
commencing or pursuing an Enforcement Action and (C) the First-Out Representative wishes
to commence or continue an Enforcement Action pursuant to the terms hereof. For the
avoidance of doubt, the Collateral Trustee shall not be required to make a determination as to
whether a “Shifting Control Date” has occurred and shall be entitled to rely conclusively on any
notice from a Person purporting to be an authorized representative of the First-Out
Representative urnder Section 3.3 hereof or any written notice from the Priority Lien
Representative for the Required First Lien Debtholders as contemplated by the proviso in the
second sentence of Section 3.3(a), as applicable, as having the effect that a “Shifting Control
Date” has in fact cecurred.

“Shifting € ontrol Notice™ has the meaning set forth in Section 3.3(a).

“Standstill Period” means the first period of 120 consecutive (as such period may be
tolled in accordatce with the definition of Shifting Control Date) days commencing on the
Shifting Control Date (as such period may be extended as contemplated by the definition of
“Shifting Control Date™).
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“Stock” means shares of capital stock or shares in the capital, as the case may be
(whether denominated as common stock or preferred stock or ordinary shares or preferred shares,
as the case may be), beneficial, partnership or membership interests, participations or other
equivalents (regariless of how designated) of or in a corporation, partnership, limited liability
company or equivalent entity, whether voting or non-voting.

“Stock Equivalents” means all securities convertible into or exchangeable for Stock and
all warrants, optiens or other rights to purchase or subscribe for any Stock, whether or not
presently convertible, exchangeable or exercisable.

“Subsidiary” of any Person means and includes (a) any corporation more than 50% of
whose Stock of any class or classes having by the terms thereof ordinary voting power to elect a
majority of the directors of such corporation (irrespective of whether or not at the time Stock of
any class or classes of such corporation shall have or might have voting power by reason of the
happening of any contingency) is at the time owned by such Person directly or indirectly through
Subsidiaries and () any limited liability company, partnership, association, joint venture or other
entity of which such Person directly or indirectly through Subsidiaries has more than a 50%
equity interest at the time or is a controlling general partner. Unless otherwise expressly
provided, all references herein to a “Subsidiary” shall mean a Subsidiary of the Company.

“Texas Stajutes™ has the meaning set forth in the recitals.
“Trust Estate™ has the meaning set forth in Section 2.].

“UCC” means the Uniform Commercial Code of the State of New York or the State of
Texas, as applicable, or of any other state the laws of which are required to be applied in
connection with the perfection of security interests in any Collateral.

“Voting Stock” means, with respect to any Person, such Person’s Stock or Stock
Equivalents having the right to vote for the election of directors or other governing body of such
Person under ordirary circumstances.

Section 1.} Rules of Interpretation.

(a) All capitalized terms used in this Agreement and not otherwise defined
herein have the meanings assigned to them in the Senior Credit Agreement, provided that
any modifications to the definitions in the Senior Credit Agreement as in effect on the
date hereof shall be subject to Section 7.1. The Company and the Senior Credit
Agreement Agent shall promptly notify the First-Out Representative and the Collateral
Trustee in writing of any amendment to the Senior Credit Agreement permitted hereunder
which changes any term defined by reference to the Senior Credit Agreement or pursuant
to the preceding sentence or which changes any obligation of the Collateral Trustee, and
shall promptly provide a copy of any such amendment to the First-Out Representative
and the Coilateral Trustee.

(b)- Unless otherwise expressly provided herein, (a) references to
organizational documents, agreements and other Contractual Requirements shall be
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deemed tu include all subsequent amendments, restatements, amendment and
restatements, extensions, supplements and other modifications thereto; provided,
however, any modification of any Contractual Requirements relating to any First Lien
Obligation: shall permit the First-Out Obligations and the First-Out Liens and shall not
be more restrictive as it relates to the treatment of the lien and payment priority of the
First-Out Obligations and the First-Out Liens than the provisions of the Senior Credit
Agreemenr on the date of this Agreement (unless otherwise agreed by the First-Out
Representative) and (b) references to any Requirement of Law shall include all statutory
and regulatory provisions consolidating, amending, replacing, supplementing or
interpreting such Requirement of Law. The term “documents” includes any and all
instruments, documents, agreements, certificates, notices, reports, financial statements
and other writings, however evidenced, whether in physical or electronic form.

(c) The meanings of defined terms are equally applicable to the singular and
plural forins of the defined terms. The words ‘“herein”, “hereto”, “hereof’ and
“hereunde;” and words of similar import shall refer to this Agreement as a whole and not
to any parficular provision hereof. The term “including” is by way of example and not
limitation.

3 &8

(d) References to “Sections,” “clauses,” “recitals” and the “preamble” will be
to Sections, clauses, recitals and the preamble, respectively, of this Agreement unless
otherwise specifically provided. References to “Articles” will be to Articles of this
Agreement unless otherwise specifically provided. References to “Exhibits” and
“Schedules” will be to Exhibits and Schedules, respectively, to this Agreement unless
otherwise specifically provided.

(e) This Agreement and the other Security Documents will be construed
without regard to the identity of the party who drafted it and as though the parties
participated equally in drafting it. Consequently, each of the parties acknowledges and
agrees that any rule of construction that a document is to be construed against the drafting
party will not be applicable either to this Agreement or the other Security Documents.

Section 1.J Impairments.

It is the intention of the Priority Lien Secured Parties of each Series that the holders of
Priority Lien Obligations of such Series (and not the Priority Lien Secured Parties of any other
Series) bear the risk of (i) any determination by a court of competent jurisdiction that (x) any of
the Priority Lien Obligations of such Series are unenforceable under applicable law or are
subordinated to ary other obligations (other than another Series of Priority Lien Obligations), (y)
in the case of any First Lien Obligations, any of the Priority Lien Obligations of such Series do
not have an enforceable security interest in any of the Collateral securing any other Series of
Priority Lien Obligations and/or (z) in the case of any First Lien Obligations, any intervening
security interest exists securing any other obligations (other than another Series of Priority Lien
Obligations) on a basis ranking prior to the security interest of such Series of Priority Lien
Obligations but junior to the security interest of any other Series of Priority Lien Obligations or
(i1) the existence of any collateral for any other Series of Priority Lien Obligations that is not
Collateral, which n the case of the First-Out Obligations consists of Other Credit Support and
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Mined Land Under Permit only (any such condition referred to in the foregoing clauses (i) or (ii)
with respect to any Series of Priority Lien Obligations, an “Impairment” of such Series). In the
event of any Impairment with respect to any Series of Priority Lien Obligations, the results of
such Impairment shall be borne solely by the holders of such Series of Priority Lien Obligations,
and the rights of the holders of such Series of Priority Lien Obligations (including, without
limitation, the right to receive distributions in respect of such Series of Priority Lien Obligations
pursuant to Section 3.4) set forth herein shall be modified to the extent necessary so that the
effects of such Impairment are borne solely by the holders of the Series of such Priority Lien
Obligations subject to such Impairment. Additionally, in the event the Priority Lien Obligations
of any. Series are modified pursuant to applicable law (including, without limitation, pursuant to
Section 1129 of the Bankruptcy Code), any reference to such Priority Lien Obligations or the
Priority Lien Documents governing such Priority Lien Obligations shall refer to such obligations
or such documents as so modified.

ARTICLE II
THE TRUST ESTATE

Section 2.1 Declaration of Trust.

To secure the payment of the Priority Lien Obligations and in consideration of the
premises and the mutual agreements set forth herein, each of the Grantors, each Priority Lien
Representative ant each other Priority Lien Secured Party hereby confirms the grant of Liens in
favor of the Collateral Trustee, and the Collateral Trustee hereby accepts and agrees to hold, in
trust under this Agreement for the benefit of all current and future Priority Lien Secured Parties,
on all of such Griintor’s right, title and interest in, to and under all Collateral and on all Liens
now or hereafter granted to the Collateral Trustee by each Grantor under any Security Document
for the benefit of the Priority Lien Secured Parties, together with all of the Collateral Trustee’s
right, title and interest in, to and under the Security Documents, and all interests, rights, powers
and remedies of the Collateral Trustee thereunder or in respect thereof and all cash and non-cash
proceeds thereof (collectively, the “Trust Estate™).

The Collatzral Trustee and its successors and assigns under this Agreement will hold the
Trust Estate in trust for the benefit solely and exclusively of all current and future Priority Lien
Secured Parties and the Collateral Trustee as security for the payment of all present and future
Priority Lien Obligations.

Notwithstanding the foregoing, if at any time:

(1 all l.iens securing the Priority Lien Obligations have been released as provided in
Section 4.1;

2) the Collateral Trustee holds no property in trust that constitutes part of the Trust
Estate;

3) the Discharge of Priority Lien Obligations has occurred,;
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@ no monetary obligation (other than unasserted contingent indemnification and
other obligations and Back-Stopped Letters of Credit) is outstanding and payable under this
Agreement to the Collateral Trustee or any of its co-trustees or agents (whether in an individual
or representative capacity); and

(5) the Company delivers to the Collateral Trustee an Officers’ Certificate stating that
all Priority Liens of the Collateral Trustee have been released in compliance with all applicable
provisions of the Priority Lien Documents and that the Grantors are not required by any Priority
Lien Document to grant any Priority Lien upon any property, then the Trust Estate arising
hereunder will automatically terminate (subject to any reinstatement pursuant to Section 7.20
hereof and other than with respect to contingent indemnification and other obligations unasserted
on the date of termination of the Trust Estate), except that all provisions set forth in Sections 7.9
and 7.10 that are enforceable by the Collateral Trustee or any of its co-trustees or agents
(whether in an individual or representative capacity) will remain enforceable in accordance with
their terms.

The parties further declare and covenant that the Trust Estate will be held and distributed
by the Collateral Trustee subject to the further agreements herein.

Section 2.2 Collateral Shared Equally and Ratably. The parties to this Agreement
agree that the payment and satisfaction of all of the Priority Lien Obligations will be secured
equally and ratably by the Priority Lien established in favor of the Collateral Trustee for the
benefit of the Pric-ity Lien Secured Parties and the Collateral Trustee, notwithstanding the time
of incurrence of ary Priority Lien Obligations or time or method of creation or perfection of any
Priority Liens sec.ring such Priority Lien Obligations and notwithstanding any provision of the
UCC or any other applicable law or any defect or deficiencies in, or failure to perfect or lapse in
perfection of, or avoidance as a fraudulent conveyance or otherwise of, the Liens securing the
Priority Lien Obligations or any other circumstance whatsoever, whether or not any Insolvency
or Liquidation Proceeding has been commenced against the Company or any other Grantor, it is
the intent of the parties that all Priority Lien Obligations will be and are secured equally and
ratably by all Priority Liens at any time granted by the Company or any other Grantor to secure
any Priority Lien Obligations, and that all such Priority Liens will be enforceable by the
Collateral Trustee for the benefit of all Priority Lien Secured Parties and the Collateral Trustee
equally and ratably; provided, however, that the Priority Lien Obligations shall be subject to the
prior payment rights of the Collateral Trustee for the Collateral Trustee’s Fees and Expenses and
the holders of the First-Out Obligations and certain other Priority Lien Obligations as provided in
Section 3.4 and the requirements of Section 1.3.

Section 2.3  Discretion in Enforcement of Priority Liens.

(a) ubject to the terms of any Intercreditor Agreement and Article 5 hereof, in
exercising rights and remedies with respect to the Collateral, the Controlling Priority Lien
Representative may, by a Controlling Priority Lien Representative Direction, instruct (or
refrain from instructing) the Collateral Trustee to enforce the provisions of the Priority Lien
Documents and instruct (or refrain from instructing) the Collateral Trustee to exercise
remedies there ander or any such rights and remedies, all in such order and in such manner as
the Controlling Priority Lien Representative may determine in the exercise of its sole and
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exclusive discretion, in each case, in accordance with the provisions of this Agreement and
the other Priority Lien Documents, including:

(1) the exercise or forbearance from exercise of all rights and remedies in respect
of the Collateral and/or the Priority Lien Obligations as to which the Controlling Party Lien
Representative is the Priority Lien Representative;

(2) the enforcement or forbearance from enforcement of any Priority Lien in
respect of the Collateral;

(3) the exercise or forbearance from exercise of rights and powers of a holder of
shares of stock included in the Trust Estate to-the extent provided in the Priority Lien
Documents;

(4) after the occurrence of the Discharge of First-Out Obligations (other than with
respect to any Excess First-Out Obligations), the acceptance of the Collateral in full or
partial satisfaction of the First Lien Obligations; and

(5) the exercise or forbearance from exercise of all rights and remedies of a
secured lend:r under the Uniform Commercial Code or any similar law of any applicable
jurisdiction or in equity.

Section 2.4  Discretion in Enforcement of Priority Lien Obligations.

(a) Without in any way limiting the generality of Section 2.3, the holders of First-
Out Obligations on the one hand and the holders of First Lien Obligations, on the other hand,
and their respective Priority Lien Obligations and the Priority Lien Representatives may, at
any time and rrom time to time, do any one or more of the following, with respect to their
respective Pricvity Liens and Priority Lien Obligations:

(1) unless otherwise prohibited by any Priority Lien Document, change the
manner, place or terms of payment or extend the time of payment of, or renew or alter, their
respective Priority Lien Obligations, or otherwise amend or supplement in any manner their
respective Priority Lien Obligations, or any instrument evidencing their respective Priority
Lien Obligations or any agreement under which their respective Priority Lien Obligations

are outstanding;

(2) release any Person liable in any manner for the collection of their respective
Priority Lien Obligations;

(3) release the Priority Lien on any Collateral; and

(4) exercise or refrain from exercising any rights against Company and/or any
other Grantor.

Section 2.5  Identical Collateral and Agreements. The parties to this Agreement

agree that it is thesr intention that the Priority Liens securing the separate Series of Priority Lien
Debt be identical (excluding, for the avoidance of doubt, Liens arising in connection with Other
Credit Support and Mined Land Under Permit). In furtherance of the foregoing, the parties hereto
agree that there shall be one set of Security Documents creating Liens on the Collateral in favor

22



of the Collateral Trustee, for the benefit of all the Priority Lien Secured Parties and the Collateral
Trustee.

Section 2.6 Insolvency Matters.

(a) The Collateral Trustee (on behalf of the First-Out Secured Parties) and the
First-Out Representative, for itself and on behalf of the First-Out Secured Parties, and the
Collateral Trustee (on behalf of the First Lien Secured Parties) and the First Lien
Representative for itself and on behalf of the First Lien Secured Parties, acknowledge and
agree that because of, among other things, their differing rights to payment in respect of
the Collateral, the First-Out Obligations are fundamentally different from the First Lien
Obligations and must be separately classified in any plan of reorganization proposed or
adopted in an Insolvency or Liquidation Proceeding. To further effectuate the intent of
the parties as provided in the immediately preceding sentence, if it is held by a court of
competent iurisdiction that the claims of the First-Out Secured Parties and the First Lien
Secured Patties in respect of the Collateral constitute only one secured claim (rather than
separate classcs of secured claims), then each of the parties hereto hereby acknowledges
and agrees that all distributions from or in respect of the Collateral hereunder shall be
made as if there were separate classes of secured claims against the Grantors from or in
respect of the Collateral and the First-Out Secured Parties shall be entitled to receive
(subject tc the provisions of Section 3.4 of this Agreement), in addition to amounts
distributed to them from, or in respect of, the Collateral in respect of principal, any pre-
petition imzrest and other claims, all amounts owing in respect of any post-petition
interest, fe s, costs, expenses, premiums, and other charges, irrespective of whether a
claim for such amounts is allowed or allowable in such Insolvency or Liquidation
Proceeding, before any distribution from, or in respect of, any Collateral is made in
respect of the claims held by the First Lien Secured Parties who are not the Collateral
Trustee (cther than distributions of Collateral pursuant to Sections 3.4(a)(II) and
3.4(a)(1V)). with the Collateral Trustee (on behalf of the First Lien Secured Parties, but
not on behalf of itself) and the First Lien Secured Parties (except the Collateral Trustee)
acknowledging and agreeing to turn over to the First-Out Secured Parties prior to the
Discharge of First-Out Obligations (other than Excess First-Out Obligations) amounts
otherwise received or receivable by them to the extent necessary to effectuate the intent
of this scntence (excluding amounts received pursuant to Sections 3.4(a)(II) and
3.4(a)(IV)). even if such turnover has the effect of reducing the claim or recovery of the
First Lien Secured Parties who are not the Collateral Trustee. Notwithstanding any
provisions of this Section 2.4(a) to the contrary, the Collateral Trustee’s Fees and
Expenses chall at all times be paid in full, prior to any payments being made to any of the
other First _ien Secured Parties.

(b) If the Company and/or any other Grantor shall become subject to an
Insolvency or Liquidation Proceeding and shall, as debtor(s) in possession, move for
approval of a financing (each, a “DIP Financing”) to be provided by one or more lenders
(the “DIP Lenders”) under Section 364 of the Bankruptcy Code or any equivalent
provision of any other Bankruptcy Law (including on a priming basis) or the use of cash
collateral under Section 363 of the Bankruptcy Code or any equivalent provision of any
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other Bankruptcy Law, each Priority Lien Secured Party (other than the Controlling
Priority Licn Representative) agrees that it will not raise, join or support any objection to
any such financing or to the Liens on the Collateral securing the same (“DIP Financing
Liens”) or 10 any use of cash collateral that constitutes Collateral, unless the Controlling
Priority Lizn Representative shall then oppose or object (or join in any objection) to such
DIP Financing or such DIP Financing Liens or use of cash collateral, in each case so long
as (A) the Priority Lien Secured Parties of each Series of Priority Lien Debt retain the
benefit of their Liens on all such Collateral pledged to the DIP Lenders, including
proceeds thereof arising after the commencement of such proceeding, with the same
priority vis-a-vis all the other Priority Lien Secured Parties (other than any Liens of the
Priority Licn Secured Parties constituting DIP Financing Liens) as existed prior to the
commencement of such Insolvency or Liquidation Proceeding, (B) the Priority Lien
Secured Parties of each Series of Priority Lien Debt are granted Liens on any additional
collateral pledged to any Priority Lien Secured Parties as adequate protection or
otherwise in connection with such DIP Financing or use of cash collateral, with the same
priority vis-a-vis the Priority Lien Secured Parties as set forth in this Agreement, (C) if
any amount of such DIP Financing or cash collateral is applied to repay any of the
Priority Lien Obligations, such amount is applied pursuant to Section 3.4, (D) if any
Priority Lien Secured Parties are granted adequate protection, including in the form of
periodic payments, in connection with such DIP Financing or use of cash collateral, the
proceeds of such adequate protection are applied pursuant to Section 3.4 and (E) either (i)
the Liens szcuring such DIP Financing are not senior to the Liens securing the Priority
Lien Obligations, and the First-Out Obligations maintain the same priority with respect to
proceeds of the Collateral as set forth in Section 3.4 (including that the First-Out
Obligations will have priority ahead of the obligations owed to the DIP Lenders) or (ii)
the Discharge of First-Out Obligations (other than with respect to any Excess First-Out
Obligatior ;) occurs in connection with such DIP Financing; provided that (x) the Priority
Lien Secured Parties of each Series of Priority Lien Debt shall have a right to object to
the grant of a Lien to secure the DIP Financing over any property or assets subject to
Liens in favor of the Priority Lien Secured Parties of such Series of Priority Lien Debt
that does not constitute Collateral and (y) that the Priority Lien Secured Parties receiving
adequate prctection shall not object to any other Priority Lien Secured Party receiving
adequate protection comparable to any adequate protection granted to such Priority Lien
Secured Parties in connection with a DIP Financing or use of cash collateral.

Section 2.7 Insurance.

As between the Priority Lien Secured Parties, the Collateral Trustee, acting at the
direction of the Controlling Priority Lien Representative, shall have (to the extent provided under
the applicable Priority Lien Documents) the right to adjust or settle any insurance policy or claim
covering or constituting Collateral in the event of any loss thereunder and to approve any award
granted in any condemnation or similar proceeding affecting the Collateral.

Section 2.5  Refinancings.

The Priority Lien Obligations of any Series may be Refinanced, in whole or in part, in
each case, withoui notice to, or the consent (except to the extent a consent is otherwise required
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to permit the Refinancing transaction under any Priority Lien Document) of any Priority Lien
Secured Party of any other Series, all without affecting the priorities provided for herein or the
other provisions hereof; provided that such Refinancing indebtedness shall only constitute
Additional First Lien Debt or Indebtedness under the Senior Credit Agreement hereunder if the
Priority Lien Representative of the holders of any such Refinancing indebtedness shall have
complied with the requirements of Section 3.8 or the definition of “Discharge of Senior Credit
Agreement Oblige.dons”, if applicable.

ARTICLE III
OBIL.IGATIONS AND POWERS OF COLLATERAL TRUSTEE

Section 3.1  Appointment and Undertaking of the Collateral Trustee.

(a) Each Priority Lien Secured Party acting through its respective Priority
Lien Representative and/or by its acceptance of the Security Documents hereby appoints
the Collate-al Trustee to serve as collateral trustee hereunder on the terms and conditions
set forth Lerein. Subject to, and in accordance with, this Agreement, the Collateral
Trustee will, as collateral trustee, for the benefit solely and exclusively of the present and
future Priority Lien Secured Parties and itself, when properly directed by a Controlling
Priority Lien Representative Direction and if required by the Collateral Trustee,
indemnified in accordance with Section 5.4 (c) of this Agreement:

(i) accept, enter into, hold, maintain, administer and enforce all
Security Documents, including all Collateral subject thereto, and all Liens created
thereunder, perform its obligations hereunder and under the Security Documents
anc protect, exercise and enforce the interests, rights, powers and remedies
granted or available to it under, pursuant to or in connection with the Security
Documents (including in connection with any Enforcement Action or Insolvency
or Liquidation Proceeding);

(i)  take all lawful and commercially reasonable actions permitted
undzr the Security Documents that it may deem necessary or advisable to protect
or preserve its interest in the Collateral subject thereto and such interests, rights,
powers and remedies;

(iii)  deliver and receive notices pursuant to this Agreement and the
Security Documents;

(iv)  sell, assign, collect, assemble, foreclose on, institute legal
proceedings with respect to, take any Enforcement Action, or otherwise exercise
or enforce the rights and remedies of a secured party (including a mortgagee, trust
deed beneficiary and insurance beneficiary or loss payee) with respect to the
Collateral under the Security Documents and its other interests, rights, powers and
remedies;

v) remit as provided in Section 3.4 all cash proceeds received by the
Collateral Trustee from an Enforcement Action under the Security Documents,
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any Insolvency or Liquidation Proceeding or any of its other interests, rights,
powers or remedies;

(vi) execute and deliver (i) amendments and supplements to the
Security Documents as from time to time authorized pursuant to Section 7.1
accompanied by an Officers’ Certificate to the effect that the amendment or
supplement is permitted under Section 7.1; provided, that the Collateral Trustee
shall be entitled to rely exclusively on such Officer’s Certificate without
indzpendent inquiry and (ii) acknowledgements of Collateral Trust Joinders
delivered pursuant to Section 3.8 or 7.18 hereof;

(vii) release or subordinate any Lien granted to it by any Security
Document upon any Collateral if and as required by Section 3.2, Section 4.1 or
Section 4.2; and

(viii) enter into and perform its obligations and protect, exercise and
enforce its interest, rights, powers and remedies under any Intercreditor
Agreement.

(b) Each party to this Agreement acknowledges and consents to the
undertakiny; of the Collateral Trustee set forth in Section 3.1(a) and agrees to each of the
other provisions of this Agreement applicable to the Collateral Trustee.

(c) Notwithstanding anything to the contrary contained in this Agreement, the
Collateral Trustee will not commence any Enforcement Action, take any action in
connection with an Insolvency or Liquidation Proceeding or otherwise take any action or
proceeding against any of the Collateral unless and until the Collateral Trustee shall have
received notice in the form of a Controlling Priority Lien Representative Direction and
then only in accordance with the provisions of the Security Documents and any
Intercrediter Agreement.

(d) Notwithstanding anything to the contrary contained in this Agreement, the
Collateral Trustee shall not be required to (i) file any proofs of claim or interest on behalf
of any Pricrity Lien Secured Party under the Bankruptcy Code or in connection with any
Insolvency or Liquidation Proceeding; or (ii) vote on any plan of reorganization, plan of
liquidation or any other plan on behalf of any Priority Lien Secured Party under the
Bankruptcy Code or in connection with any Insolvency or Liquidation Proceeding.

(e) Notwithstanding anything to the contrary contained in this Agreement,
neither the Company nor any of its Affiliates may serve as Collateral Trustee.

Section 3./  Release or Subordination of Liens. The Collateral Trustee will not
release or subordinate any Priority Lien of the Collateral Trustee or consent to the release or
subordination of any Priority Lien of the Collateral Trustee, except:

(a) pursuant to a Controlling Priority Lien Representative Direction
accompanied by an Officers’ Certificate to the effect that the release or subordination in
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respect of Permitted Prior Liens (i) is permitted by each applicable Priority Lien
Document and in the case of any subordination, such subordination does not affect the
priority of the First-Out Lien and the First-Out Obligations in relation to the First Lien
Obligations as set forth in Section 3.4, and the rights and remedies of the First-Out
Representa ive set forth in this Agreement, and (ii) otherwise satisfies the requirements of
Section 4.1(b)(i) and 4.1(b)(ii);

(b).  to release or subordinate Liens on Collateral to the extent permitted by
each applicable Priority Lien Document; provided that the Collateral Trustee receives an
Officers’ Certificate to the effect that (i) the release or subordination is permitted by each
applicable Priority Lien Document and otherwise satisfies the requirements of
Section 4.1(b)(1) and 4.1(b)(ii), and (ii) in the case of any subordination, such
subordination does not affect the priority of the First-Out Lien and the First-Out
Obligations in relation to the First Lien Obligations as set forth in Section 3.4, and the
rights and remedies of the First-Out Representative set forth in this Agreement; or

(c) as ordered pursuant to applicable law under a final and nonappealable
order or judgment of a court of competent jurisdiction.

Section 3.3 Enforcement of Liens.

() Each Priority Lien Secured Party acting through its respective Priority
Lien Representative and/or by its acceptance of the Security Documents agrees with the
Collateral [rustee that (i) the Priority Lien Representative for the Required First Lien
Debtholders on the date of this Agreement is Deutsche Bank AG New York Branch, as
identified in the Preamble to this Agreement, (ii) the Priority Lien Representative for the
Required First Lien Debtholders is the Controlling Priority Lien Representative on the
date of this Agreement, and (iii) whether or not a Shifting Control Date has occurred, the
Priority Licn Representative for the Required First Lien Debtholders shall remain the
Controlling Priority Lien Representative unless and until the date that the Collateral
Trustee and the Priority Lien Representative for the Required First Lien Debtholders has
received written notice (a “Shifting Control Notice”) from a Person purporting to be the
authorized representative of the First-Out Representative, which notice shall certify that
(A) the person signing the notice is an authorized representative of the First-Out
Representaiive, (B) the Shifting Control Notice was sent to the Priority Lien
Representative for the Required First Lien Debtholders and the Collateral Trustee, and
(C) a Shifting Control Date occurred on the date specified in such Shifting Control Notice
(it being understood and agreed that, without limiting the obligations of the First Lien
Representative hereunder, upon the Collateral Trustee’s receipt of a Shifting Control
Notice satisfying the foregoing requirements, the Collateral Trustee may assume without
further inquiry that the Priority Lien Representative for the Required First Lien
Debtholders has received such notice). After the Collateral Trustee receives a Shifting
Control Nutice, the First-Out Representative shall constitute the Controlling Priority Lien
Representative, notwithstanding any notice, demand or claim of the First Lien
Representaiive or any other Person to the contrary; provided, however, if the Priority
Lien Representative for the Required First Lien Debtholders gives the Collateral Trustee
notice, in writing, stating that (I) the Priority Lien Representative for the Required First
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Lien Debtholders has commenced an Enforcement Action pursuant to the terms hereof
and is otherwise diligently pursuing an Enforcement Action and (II) the Priority Lien
Representative for the Required First Lien Debtholders is still the “Controlling Priority
Lien Reprasentative”, then the “Shifting Control Date” shall be deemed not to have
occurred and the Priority Lien Representative for the Required First Lien Debtholders
shall be the “Controlling Priority Lien Representative” unless the Priority Lien
Representative for the Required First Lien Debtholders has withdrawn, in writing, its
instructions to the Collateral Trustee to pursue an Enforcement Action. Each Person
purporting to be the authorized representative of First-Out Representative that delivers a
Shifting Control Notice to the Collateral Trustee shall also deliver a Shifting Control
Notice to the Priority Lien Representative for the Required First Lien Debtholders, which
Shifting Control Notice shall certify that (x) the person signing the notice is an authorized
representative of the First-Out Representative, (y) the Shifting Control Notice was sent to
the Collateral Trustee, and (z) a Shifting Control Date occurred on the date specified in in
such Shifting Control Notice.

(b) Each Priority Lien Secured Party acting through its respective Priority
Lien Representative and/or by its acceptance of the Security Documents agrees with the
Collateral Trustee that: (i) the Collateral Trustee may refrain from taking an Enforcement
Action or from acting with respect the Collateral unless directed pursuant to a Controlling
Priority Lizn Representative Direction and shall refrain from taking an Enforcement
Action or from acting or taking action with respect to the Collateral only as directed
pursuant tv a Controlling Priority Lien Representative Direction; (ii) the Collateral
Trustee slall not follow any instructions with respect to the Collateral or any
Enforcement Action from any Priority Lien Secured Party other than the Controlling
Priority Lien Representative; (iii) no Priority Lien Secured Party (other than the
Controlling Priority Lien Representative) shall, or shall instruct the Collateral Trustee to
take any Enforcement Action, whether under any Security Document, applicable law or
otherwise, and (iv) only the Collateral Trustee, acting pursuant to Controlling Priority
Lien Representative Direction, shall be entitled to take any Enforcement Action and in an
Insolvency or Liquidation Proceeding, to credit bid (subject to clause (g) below) the
amount 0y any Priority Lien Debt; provided that, if and to the extent that such
Enforcemeat Action is to be conducted through receivership, a court-appointed receiver
will be utilized. Unless it has been directed to the contrary by a Controlling Priority Lien
Representative Direction, the Collateral Trustee in any event may (but will not be
obligated to) take or refrain from taking any Enforcement Action as it may deem
advisable and in the best interest of the holders of Priority Lien Obligations.

(c)  If the Collateral Trustee at any time receives a Controlling Priority Lien
Representative Direction stating that a Priority Lien Debt Default has occurred, the
Collateral Trustee, pursuant to a Controlling Priority Lien Representative Direction, will
promptly deliver written notice thereof to each other Priority Lien Representative. No
Priority Lien Secured Party will contest, protest or object to any Enforcement Action
brought by the Collateral Trustee, or any action taken by the Collateral Trustee in any
Insolvency or Liquidation Proceeding or any other exercise by the Collateral Trustee of
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any rights and remedies relating to the Collateral, in each case, in accordance with the
terms of th:s Agreement.

(d) Each Priority Lien Representative, on behalf of itself and the Priority Lien
Secured Parties for which it is acting hereunder, agrees that it will not accept any Lien on
any assets or property that constitute Collateral for the benefit of any Priority Lien
Obligations (excluding Other Credit Support) other than pursuant to the Security
Documents, and by executing this Agreement (or a Collateral Trust Joinder), each
Priority Lien Representative and each Priority Lien Secured Party for which it is acting
hereunder agree to be bound by the provisions of this Agreement and the other Security
Documents applicable to it. '

(e) Each Priority Lien Representative, on behalf of itself and each Priority
Lien Secured Party for which it is acting hereunder, agrees that (i) it will not challenge or
question ir: any proceeding the validity, allowability or enforceability of any Priority Lien
Obligations or any Priority Lien Document or the validity, attachment, perfection or
priority of any Lien under any Priority Lien Document or the validity or enforceability of
the priorities, rights or duties established by or other provisions of this Agreement; (ii) it
will not seek, and hereby waives any right, to have any Collateral or any part thereof
marshaled upon any foreclosure or other disposition of such Collateral; (iii) it will not
attempt, directly or indirectly, whether by judicial proceedings or otherwise, to challenge
the enforceability of any provision of this Agreement; (iv) it will not object to or oppose,
and shall I:e deemed to consent to, a sale or other disposition of any Collateral (or any
portion thereof) under section 363 of the Bankruptcy Code or any other provision of the
Bankruptcy Code or any other Bankruptcy Law if the Collateral Trustee (acting pursuant
to a Controlling Priority Lien Representative Direction) shall have consented to such sale
or disposition of such Collateral, the Priority Liens attach to the proceeds of such sale or
disposition. and the proceeds of such sale or disposition are applied in accordance with
Section 3.4; (v) it will not object to or otherwise contest (or support any other Person
contesting), any motion for relief from the automatic stay or from any injunction against
foreclosure or enforcement in respect of the Collateral made by the Collateral Trustee
(acting pursuant to a Controlling Priority Lien Representative Direction); (vi) it will not
seek reliet from the automatic stay or any other stay in any Insolvency or Liquidation
Proceeding, in respect of any Collateral, without the prior written consent of the Collateral
Trustee (acting pursuant to a Controlling Priority Lien Representative Direction); (vii) it
will not object to, or otherwise contest (or support any Person contesting), (A) any
request by the Collateral Trustee (acting pursuant to a Controlling Priority Lien
Representative Direction) for adequate protection on account of the Collateral or (B) any
objection by the Collateral Trustee (acting pursuant to a Controlling Priority Lien
Represente tive Direction) to any motion, relief, action or proceeding based on the
Collateral Trustee’s claimed lack of adequate protection with respect to the Collateral;
(viii) it wil® not assert or enforce (or support any Person asserting or enforcing) any claim
under section 506(c) of the Bankruptcy Code pari passu with or senior to any Priority
Liens for costs or expenses of preserving or disposing any Collateral; and (ix) other than
as otherwise provided in this Agreement, oppose or otherwise contest (or support any
other Person contesting) any lawful exercise by the Collateral Trustee (acting pursuant to
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a Controlling Priority Lien Representative Direction) of the right to credit bid at any sale
of Collateral (subject to Section 3.3(g)); provided that nothing in this Agreement shall be
construed o prevent or impair the rights of any of the Collateral Trustee or any other
Priority Lien Secured Party to enforce this Agreement.

(f) Prior to the commencement of any Enforcement Action with respect to
any Collateral, the Controlling Priority Lien Representative shall (i) provide a Controlling
Priority Lien Representative Direction (which shall include an instruction to the
Collateral Trustee to provide a copy of such notice to each Priority Lien Representative)
of its intention to deliver a Controlling Priority Lien Representative Direction to the
Collateral Trustee to commence an Enforcement Action to the Collateral Trustee (who
shall promptly provide a copy of such notice to each Priority Lien Representative) as far
in advance of such commencement as is reasonably practicable, and (ii) consult with
each Priority Lien Representative on a regular basis in connection with such Enforcement
Action. Each Priority Lien Representative hereby agrees, on behalf of itself and the
Priority Lizn Secured Parties for which it is acting hereunder, to act in a commercially
reasonable manner and in a manner consistent with this Agreement in connection with
any Enforcement Action. Failure by the Collateral Trustee to deliver a copy of the
Enforcement Action notice to the Priority Lien Representatives shall not affect the
enforceabiiity and effectiveness of the Enforcement Action or result in any liability on
the part of the Collateral Trustee or the Controlling Priority Lien Representative.

(g) Each of the Priority Lien Representatives and the other Priority Lien
Secured Fuarties may exercise any rights (i) of termination or acceleration of any
Indebtedness or other Obligations owing under their respective Priority Lien Documents,
(ii) with respect to the First-Out Representative, to call or forfeit any Collateral Bond or
pursue any rights and remedies under the Texas Statutes or (iii) to demand payment under
the guaranice in respect thereof or take any actions and exercise all rights available to it
arising ouf of, relating to, or in respect of, the enforcement of any Lien (other than a
Priority Lien) or in any Insolvency or Liquidation Proceeding with respect to the
Company or any other Grantor, in each case in accordance with the terms of their
respective Priority Lien Documents and applicable law and otherwise consistent with the
order of application in Section 3.4 and the other terms of this Agreement; provided that,
during the continuance of any Priority Lien Debt Default under the applicable Priority
Lien Documents, the proceeds realized from the exercise of any set-off rights (other than
in respect of Other Credit Support) shall be distributed in accordance with Section 3.4.

(h) Notwithstanding anything in this Agreement, at any time when the
Controlling Priority Lien Representative is not the First-Out Representative, each Priority
Lien Representative, on behalf of itself and each Priority Lien Secured Party for which it
is acting hereunder, agrees that in a sale or other disposition of any Collateral (or any
portion theveof) under section 363 of the Bankruptcy Code or the equivalent provision of
any other Bankruptcy Law or any other provision of the Bankruptcy Code, any other
Bankruptcy Law or applicable law, the Collateral Trustee is authorized to credit-bid the
First Lien Obligations so long as such credit bid provides for the Discharge of First-Out
Obligation: (other than with respect to any Excess First-Out Obligations), and provided
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that the Ccllateral Trustee shall have received a Controlling Party Lien Representative
Direction authorizing such credit bid.

Section 3.4  Application of Proceeds.

(a) (I) Subject to the other provisions of this Section 3.4, all proceeds of any
collection, sale (including any sale or other disposition under section 363 of the
Bankruptcy Code), foreclosure or other realization upon, or any other Enforcement
Action with respect to, any Collateral and all assets or amounts received on account of
the Collateral or the secured claims of the Priority Lien Secured Parties under the Priority
Lien Documents in any Insolvency or Liquidation Proceeding or otherwise in connection
with the enforcement of remedies and the proceeds of the foregoing (whether through an
Enforcement Action or during an Insolvency or Liquidation Proceeding or otherwise in
connection with the enforcement of remedies), the proceeds of any insurance policy
required under any Priority Lien Document or otherwise covering the Collateral, any
condemnat.on proceeds with respect to the Collateral, and any other amounts required to
be delivered to the Collateral Trustee by any Priority Lien Secured Party or Priority Lien
Representative pursuant to any other provision of this Agreement and for application in
accordance with this Section 3.4(a) (collectively, “Proceeds”), shall be delivered by the
parties hercto to the Collateral Trustee who will apply such Proceeds in the following
order of application (and each Priority Lien Representative shall provide a notice to the
Collateral Trustee identifying the amounts which are payable to the applicable Series of
Priority Lizn Debt for which it acts as Priority Lien Representative pursuant to this
Section 3.4(a) and the Collateral Trustee shall be entitled to rely exclusively on such
notice wittout independent inquiry):

FIRST, to the payment of all amounts payable under this Agreement on
account of the Collateral Trustee’s fees and expenses and any reasonable legal
fees and expenses, out-of-pocket fees, costs and expenses or other liabilities of
any kind incurred by the Collateral Trustee or any co-trustee or agent of the
Collateral Trustee in connection with any Security Document, including but not
limited to amounts necessary to provide for the fees and expenses of the
Collateral ‘(rustee in maintaining and disposing of the Collateral, including, but
not limited to, indemnification payments and reimbursements (collectively, the
“Collateral Trustee’s Fees and Expenses™);

SECOND, prior to the Discharge of First-Out Obligations (other than with
respect to Excess First-Out Obligations), to the First-Out Representative for
application to the First-Out Representative Fees and Expenses, including any
reasonable legal fees and expenses, out-of-pocket fees, costs and expenses or
other liabilities of any kind incurred by the First-Out Representative (other than
Reclamation Obligations) in connection with any First-Out Document, including,
but not lim‘ted to, indemnification payments and reimbursements;

TH'RD, prior to the Discharge of First-Out Obligations, to the First-Out
Representztive such an amount sufficient to pay or satisfy in full in cash all
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outstanding First-Out Obligations and otherwise provide for the Discharge of
First-Out Gbligations (other than any Excess First-Out Obligations;

FOURTH, after the Discharge of First-Out Obligations (other than any
than Excess First-Out Obligations), equally and ratably to the First Lien
Representatives for application to the payment of all outstanding First Lien Debt
and any other First Lien Obligations (which will include the Senior Credit
Agreement) that are then due and payable in such order as may be provided in the
applicable First Lien Documents in an amount sufficient to pay in full in cash all
such outstanding First Lien Debt and all other First Lien Obligations that are then
due and payable (including all interest accrued thereon after the commencement
of any Insclvency or Liquidation Proceeding at the rate, including any applicable
post-defauit rate, specified in the applicable First Lien Documents, even if such
interest is not enforceable, allowable or allowed as a claim in such proceeding
(including all interest accrued thereon after the commencement of any Insolvency
or Liquidalion Proceeding at the rate, including any applicable post-default rate,
specified in the First Lien Documents, even if such interest is not enforceable,
allowable or allowed as a claim in such proceeding, and including the discharge
or cash collateralization (in an amount equal to at least the percentage of the
aggregate undrawn amount required for release of Liens under the terms of the
First Lien Documents) of all outstanding letters of credit and bankers’
acceptances or the backstop thereof pursuant to arrangements reasonably
satisfactor: to the relevant issuing bank, if any, constituting First Lien Obligations
and the teymination, expiration or other collateral arrangements in respect of
Hedging Obligations and Cash Management Obligations that are reasonably
satisfactory to the applicable Hedge Bank and the applicable Cash Management
Bank);

FIFTH, to the First-Out Representative for application to the payment of
any Excess First-Out Obligations until the Discharge of First-Out Obligations in
respect of such Excess First-Out Obligations; and

SI>TH, subject to any applicable Intercreditor Agreement, any surplus
remaining after the Discharge of Priority Lien Obligations will be paid to the
Company cr the applicable Grantor, as the case may be, its successors or assigns,
or to such other Persons as may be entitled to such amounts under applicable law
or as a court of competent jurisdiction may direct.

Notwithstanding the foregoing, if any Series of Priority Lien Debt has
released its Lien on any Collateral as described below in Section 4.4, then such
Series of Yriority Lien Debt and any related Priority Lien Obligations of that
Series of Priority Lien Debt thereafter shall not be entitled to share in the proceeds
of any Col ateral so released by that Series of Priority Lien Debt.

For the avoidance of doubt, the Collateral Trustee shall only apply
Proceeds in accordance with this Section 3.4 to the extent that such Proceeds are
actually so received by the Collateral Trustee.
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(II) Notwithstanding anything to the contrary contained in Section 3.4(a)(I), (i) if the
Company shall fuil to pay to any Term Letter of Credit Issuer any Term Letter of Credit
Reimbursement Obligations as and when required under the Senior Credit Agreement (including
accrued but unpaia interest thereon), then the Controlling Priority Lien Representative shall, by a
Controlling Priority Lien Representative Direction, direct the Collateral Trustee (which direction
shall include sufficient information for the Collateral Trustee to meet the requirements of this
Section 3.4(a)(1I). including without limitation, the amount to be reimbursed, the name and
address of the Depositary Bank and the name and address of the Term Loan Letter of Credit
Issuer) to instruct the applicable Depositary Bank to promptly withdraw from the applicable
Term Letter of Credit Cash Collateral Account for the benefit of such Term Letter of Credit
Issuer the applicable amount in accordance with the applicable terms of the Senior Credit
Agreement and, upon receipt, such Term Letter of Credit Issuer shall apply such amount to the
Term Letter of Credit Reimbursement Obligations (and accrued and unpaid interest thereon)
owed to such Term Letter of Credit Issuer in accordance with the applicable terms of the Senior
Credit Agreement. and (ii) prior to the Discharge of Senior Credit Agreement Obligations in
respect of all Term Letters of Credit and all Obligations in respect of such Term Letters of Credit
under the Senior Credit Agreement (including all Term Letter of Credit Reimbursement
Obligations), any Proceeds in respect of the Term Letter of Credit Cash Collateral Accounts (and
the funds therein) shall be applied to the foregoing Obligations in respect of the Term Letters of
Credit in accordance with the applicable terms of the Senior Credit Agreement prior to
application in accordance with Section 3.4(a)(]).

(1IT) Notw hstanding anything herein to the contrary, the Proceeds of any Collateral shall
not be applied to the First Lien Obligations owed to any applicable First Lien Secured Party
entitled to Other Credit Support until such First Lien Secured Party shall have applied any Other
Credit Support to the First Lien Obligations owing to it, unless such application is not then
permitted under ti:ie applicable First Lien Document, the terms of any relevant Other Credit
Support or applicable law.

(IV) Notwithstanding anything herein to the contrary, the Proceeds of any Mined Land
Under Permit shall not be applied to any Obligations payable under Section 3.4(a)(I) SECOND,
THIRD or FIFTH and such proceeds shall instead by applied in accordance with Section
3.4(a)(I) without giving effect to Section 3.4(a)(I) SECOND, THIRD or FIFTH.

(b) If any portion of the proceeds of the Collateral is in the form of cash, then
such cash shall be applied pursuant to the priorities set forth in this Section 3.4 before any
non-cash proceeds are applied pursuant to the priorities set forth in this Section 3.4;
provided that, irrespective of the terms of any plan of reorganization or other plan in an
Insolvency or Liquidation Proceeding of any Grantor (including the confirmation of such
plan of reorganization pursuant to section 1129(b) of the Bankruptcy Code or the
equivalent provision of any other Bankruptcy Laws), each of the Priority Lien Debt
Representatives hereby acknowledges and agrees to turn over to the Collateral Trustee
amounts otherwise received or receivable by them under such plan to the extent
necessary ‘o effectuate the intent of this Section 3.4. If any Priority Lien Secured Party
collects or receives any proceeds of an Enforcement Action, proceeds of any title or other
insurance, and any proceeds subject to Liens that have been avoided or otherwise
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invalidated that should have been applied to the payment of the Priority Lien Obligations
in accordaiice with Section 3.4(a) above, whether prior to or after the commencement of
an Insolvency or Liquidation Proceeding or otherwise, such Priority Lien Secured Party
will forthwith deliver the same to the Collateral Trustee, for the account of the applicable
Priority Lien Secured Parties, to be applied in accordance with Section 3.4(a). Until so
delivered, such proceeds shall be segregated and will be held in trust by that Secured
Party for the benefit of the applicable Secured Parties.

(©) To the extent any Priority Lien Secured Party or Priority Lien
Representative receives cash, property or other assets on account of its claim in respect of
any Priority Lien Obligations in any Insolvency or Liquidation Proceeding, such cash,
property or other assets will be delivered to the Collateral Trustee for application in
accordance with Section 3.4(a) (including all interest accrued thereon after the
commencement of any Insolvency or Liquidation Proceeding at the rate, including any
applicable post-default rate, specified in the applicable Priority Lien Documents or other
documentation in respect of Priority Lien Obligations, even if such interest is not
enforceable, allowable or allowed as a claim in such proceeding) until the Discharge of
Priority Lien Obligations.

(d) If, after the occurrence and during the continuance of a Priority Lien Debt
Default, any Discharge of First Lien Obligations occurs by way of the exercise of any
rights of sat-off, banker’s liens or consolidation of accounts prior to the Discharge of
First-Out Obligations (other than with respect to any Excess First-Out Obligations and
other than by way of realization on Mined Land Under Permit, Other Credit Support or
the Term | etter of Credit Cash Collateral Accounts), the relevant Priority Lien Secured
Party shall immediately segregate and hold an amount equal to the amount so discharged
in trust for application to the First-Out Obligations and forthwith deliver such amount to
the Collateal Trustee as provided in this Section 3.4.

(e) This Section 3.4 is intended for the benefit of, and will be enforceable as a
third party beneficiary by, each present and future holder of Priority Lien Obligations,
each present and future Priority Lien Representative, the Collateral Trustee as holder of
Priority Lizns, the Company and each Grantor. The Priority Lien Representative of each
future Serics of Priority Lien Debt will be required to deliver a Collateral Trust Joinder
including an Additional Secured Debt Designation as provided in Section 3.8 at the time
of incurrence of such Series of Priority Lien Debt.

® In connection with the application of proceeds pursuant to this Section 3.4,
except as otherwise directed by the Controlling Priority Lien Representative in a
Controlling Priority Lien Representative Direction, the Collateral Trustee may sell any
non-cash proceeds for cash prior to the application of the proceeds thereof.

(2) In making the determinations and allocations in accordance with
Section 3.4(a), the Collateral Trustee may conclusively rely upon a notice provided by
the relevart Priority Lien Representative as to the amounts of unpaid principal and
interest and other amounts outstanding with respect to the Series of the Priority Lien Debt
for which 't acts as Priority Lien Representative and the Collateral Trustee shall have no
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liability to any of the Priority Lien Secured Parties, the Grantors or any other Person for
actions taken in reliance on such information. Promptly following the reasonable request
of the Collateral Trustee, the applicable Priority Lien Representative shall deliver to the
Controlling Priority Lien Representative, the Collateral Trustee and the Company a
certificate setting forth the information described above (and the Collateral Trustee may
rely thereon). All distributions made by the Collateral Trustee pursuant to this Section 3.4
shall be (subject to any decree of any court of competent jurisdiction) final, and the
Collateral Trustee shall have no duty to inquire as to the application by any Priority Lien
Representative in respect of any amounts distributed to such Priority Lien Representative.

Section 3.5 Powers of the Collateral Trustee.

(a) The Collateral Trustee is irrevocably authorized and empowered to enter
into and perform its obligations and, to the extent provided in this Agreement and
applicable law, protect, perfect, exercise and enforce its interest, rights, powers and
remedies under the Security Documents (including in connection with any Enforcement
Action and in any Insolvency or Liquidation Proceeding) and applicable law and in
equity, to take such actions on its behalf under the provisions of this Agreement and to
act as set forth in this Article 3 and elsewhere in this Agreement, the Intercreditor
Agreement and the other Security Documents to which it is a party and to exercise such
powers and perform such duties as are expressly delegated to the Collateral Trustee by
the terms of this Agreement, or, subject to the other provisions of this Agreement, as
requested in any lawful directions given to it from time to time in respect of any matter in
a Controlling Priority Lien Representative Direction.

(b) No Priority Lien Representative or holder of Priority Lien Obligations
(other than the Collateral Trustee) will have any liability whatsoever to any other Priority
Lien Representative or holder of Priority Lien Obligations for any act or omission of the
Collateral Trustee, and the Collateral Trustee will have no liability whatsoever for any act
or omission of any Priority Lien Representative or any holder of Priority Lien
Obligations.

Section 3.6 Documents and Communications. The Collateral Trustee will permit
each Priority Lier. Representative upon reasonable written notice and at reasonable times from
time to time to inspect and copy, at the cost and expense of the party requesting such copies, any
and all Security Documents and other documents, notices, certificates, instructions or
communications received by the Collateral Trustee in its capacity as such.

Section 3.7 For Sole and Exclusive Benefit of Holders of Priority Lien
Obligations. The Collateral Trustee will accept, hold, administer and enforce, to the extent
provided in this A greement, all Liens on the Collateral at any time transferred or delivered to it
and all other interzsts, rights, powers and remedies at any time granted to or enforceable by the
Collateral Trustee and all other property of the Trust Estate solely and exclusively for the benefit
of the present and future holders of present and future Priority Lien Obligations, and will
distribute all proceeds received by it from an Enforcement Action solely and exclusively
pursuant to the provisions of Section 3.4.
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Section 3.8  Additional Secured Debt.

(a) The Collateral Trustee will, as collateral trustee hereunder, perform its
undertakings set forth in Section 3.1(a) with respect to any First Lien Obligations
constituting a Series of First Lien Debt that is issued or incurred after the date hereof or
any First-Out Obligations constituting Additional Collateral Bonds and/or related
obligations under First-Out Documents, as applicable, provided after the date hereof;

provided that:

(1) such First Lien Obligations are identified as First Lien Debt or
such First-Out Obligations are identified as an Additional Collateral Bond and/or
related obligations under First-Out Documents in accordance with the procedures

set forth in Section 3.8(b); and

(i)  unless such debt or bond is issued under an existing Priority Lien
Do:ument for any Series of First Lien Debt whose First Lien Representative is
already party to this Agreement or under an existing Collateral Bond with respect
to which the First-Out Representative is already a party to this Agreement, the
designated Priority, the designated First Lien Representative identified pursuant to
Section 3.8(b) signs a Collateral Trust Joinder and promptly delivers the same to
the Collateral Trustee.

(b) The Company will be permitted to designate as an additional holder of
First Lien Debt or First-Out Obligations hereunder each Person who is, or who becomes,
the registe:ed holder of First Lien Debt or First-Out Obligations, as applicable, incurred
by the Company or any other Grantor after the date of this Agreement in accordance with
the terms o< all applicable Priority Lien Documents. The Company may only effect such
designatio; by delivering to the Collateral Trustee an Additional Secured Debt

Designation that:

() states that the Company or other applicable Grantor intends to
incur additional First Lien Debt (“Additional First Lien Debt”) or an Additional
Collateral Bond and/or related obligations under First-Out Documents (any
Additional First Lien Debt or Additional Collateral Bond and/or related
obligations under First-Out Documents, “Additional Secured Debt”) that is not
prohibited by each applicable Priority Lien Document to be incurred and to be
secured with a Priority Lien equally and ratably with all previously existing and
future Priority Lien Debt, but subject to the prior payment rights of the holders of
all First-Out Obligations and certain other Priority Lien Obligations as set forth in

Section 3.4(a);

(ii) specifies the name, address and contact information of the Priority
Lien Representative for such series of Additional Secured Debt for purposes of
Section 7.6;

(i)  states that the Company or applicable Grantor has duly authorized,
executed (if applicable) and recorded (or caused to be recorded), or agreed to
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record (or agreed to cause to be recorded), in each appropriate governmental
office all relevant filings and recordations deemed necessary by Company or the
Grantors and the holder of such Additional Secured Debt, or its Priority Lien
Representative, to ensure that the Additional Secured Debt will be secured by the
Collateral in accordance with the Priority Lien Security Documents, in each case
to the extent and as required by the Priority Lien Security Documents; and

(iv)  states that the Company has caused a copy of the Additional
Secured Debt Designation and the related Collateral Trust Joinder to be delivered
to each then existing Priority Lien Representative and that, as applicable, such
Additional First Lien Debt shall constitute First Lien Debt for the purposes of this
Agreement or such Additional Collateral Bond and/or related obligations under
Firsi-Out Documents shall constitute First-Out Obligations for the purposes of
this Agreement.

Although the Company shall be required to deliver a copy of each Additional Secured Debt
Designation and each Collateral Trust Joinder to each then existing Priority Lien Representative,
the failure to so deliver a copy of the Additional Secured Debt Designation and/or Collateral
Trust Joinder to any then existing Priority Lien Representative shall not affect the status of such
debt as Additional Secured Debt, if the other requirements of this Section 3.8 are complied with.
Notwithstanding the foregoing, nothing in this Agreement will be construed to allow Company
or any other Grantor to incur additional secured Indebtedness unless permitted by the terms of all
applicable Priority Lien Documents. Liens upon the Collateral to secure Additional Secured
Debt, shall be created pursuant to the Security Documents that create Liens upon the Collateral
to secure the othe: Priority Lien Obligations; provided that, to the extent required by applicable
law, such Liens upon the Collateral to secure Additional Secured Debt may be created pursuant
to separate Security Documents, which shall be in substantially the same form as the applicable
Security Docume its creating the Liens upon the Collateral to secure the other Priority Lien
Obligations. Except in respect of Mined Land Under Permit and Other Credit Support,
Additional Secured Debt shall not be secured by Liens upon any property of the Grantors unless
the other Priority Lien Obligations are also secured by Liens on such property. Additional
Secured Debt may be guaranteed by all of the applicable Guarantors, but shall not be guaranteed
by any Person that is not a Guarantor.

(c) With respect to any Priority Lien Obligations constituting Additional
Secured Debt that is issued or incurred after the date hereof, the Company and each of the
other Grantors agrees to take such actions (if any) as necessary and as may from time to
time reasonably be requested by the Collateral Trustee, any Priority Lien Representative
or any Controlling Priority Lien Representative, and enter into such technical
amendmenis, modifications and/or supplements to the then existing Guarantees and
Security Documents (or execute and deliver such additional Security Documents) as
necessary and as may from time to time be reasonably requested by such Persons
(including as contemplated by clause (d) below), to ensure that the Additional Secured
Debt, as applicable, is secured by, and entitled to the benefits of, the Security Documents,
and each Friority Lien Secured Party (by its acceptance of the benefits hereof) hereby
agrees to, and authorizes the Collateral Trustee to enter into, any such technical
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amendmenis, modifications and/or supplements (and additional Security Documents).
The Company and each other Grantor hereby further agrees that, if there are any
recording, filing or other similar fees payable in connection with any of the actions to be
taken pursuant to this Section 3.8(c), all such amounts shall be paid by, and shall be for
the account of, the Company and the respective other Grantors, on a joint and several

basis.

(d) The Company shall have the right, at any time on or after the occurrence
of the Diccharge of First-Out Obligations, to enter into any First-Out Document
evidencing replacement First-Out Obligations so long as the incurrence thereof is not
prohibited by any Priority Lien Documents, and to designate such obligations as First-
Out Obligations in accordance with Section 3.8(b). At any time from and after the date of
such designation pursuant to Section 3.8(b), subject to compliance with Sections 3.8(c),
the obligations under such First-Out Document shall automatically and without further
action be treated as First-Out Obligations for all purposes of this Agreement.

Section 3.9 Priority Lien Agents.

(a) Notwithstanding anything to the contrary in this Agreement, any
Intercreditor Agreement, any Priority Lien Document or any Security Document, the
parties her.to agree as follows:

(i) any reference to the Priority Lien Agent in any Intercreditor
Agreement shall refer to the Collateral Trustee; and

(i)  the Collateral Trustee, as Priority Lien Agent under any
Intercreditor Agreement, will not be required to take any action under any
Intercreditor Agreement unless and until the Controlling Priority Lien
Representative directs the Collateral Trustee in a Controlling Priority Lien
Representative Direction, as such Priority Lien Agent, to take such action and
each Intercreditor Agreement shall so provide.

(b) In the event any Intercreditor Agreement requires the delivery, or receipt,
of any notie by the Priority Lien Agent, such delivery or receipt will be deemed satisfied
in all respects when the Collateral Trustee makes such delivery or receives such notice.

ARTICLE IV

OBLIGATIONS ENFORCEABLE BY THE COMPANY AND THE OTHER
GRANTORS

Section 4.1 Release of Liens on Collateral.

(a) The Priority Liens upon the Collateral will be automatically released in
each of the following circumstances:

(1) as to all Collateral, upon the Discharge of Priority Lien
Obligations;
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(i)  as to any Collateral of the Company or any other Grantor that (A)
is sold, transferred or otherwise disposed of by the Company or any other Grantor
to a Person that is not (either before or after such sale, transfer or disposition) the
Company or any other Grantor in a transaction or other circumstance that is not
proiiibited by the Senior Credit Agreement and the other Priority Lien Documents
or (B) becomes Excluded Collateral;

(iii)  as to any Collateral of a Grantor that (A) is released as a Grantor
(and Guarantor) under each Priority Lien Document (including as a result of
becoming an Excluded Subsidiary) and (B) is not obligated (as primary obligor or
guarantor) with respect to any other Priority Lien Obligations and, in each case,
so long as the respective release does not violate the terms of any Priority Lien
Document which then remains in effect;

(iv)  as to any other release of any of the Collateral, if (A) consent to the
release of that Collateral has been given by the requisite percentage or number of
holders of each Series of Priority Lien Debt at the time outstanding as provided
for in the applicable Priority Lien Documents and (B) the Company has delivered
an Officers’ Certificate to the Collateral Trustee certifying that all such necessary
cor:sents have been obtained; or

v) as to any Collateral of the Company or any other Grantor that is
forzclosed upon by the Collateral Trustee or against which the Collateral Trustee
othzrwise exercises its rights or remedies (including in connection with an
En‘orcement Action) (whether or not any Insolvency or Liquidation Proceeding is
per ding at the time) in each case, which results in a disposition of such Collateral.

(b) The Collateral Trustee agrees for the benefit of the Company and the other
Grantors that, if the Collateral Trustee at any time receives:

1 an Officers’ Certificate stating that (A) the signing Authorized
Officer has read Article 4 of this Agreement and understands the provisions and
the definitions relating hereto, (B) such Authorized Officer has made such
examination or investigation and has sought legal advice as is necessary to enable
him or her to express an informed opinion as to whether or not the conditions
precedent in this Agreement, any Intercreditor Agreement and all other Priority
Lien Documents, if any, relating to the release of the Collateral have been
corplied with and (C) in the opinion of such Authorized Officer, such conditions
precedent, if any, have been complied with; provided, that the Collateral Trustee
shail be entitled to rely exclusively on such Officer’s Certificate without
independent inquiry; and

(i)  the proposed instrument or instruments releasing such Lien as to
such property in recordable form, if applicable;

then, promptly following receipt by the Collateral Trustee of a Controlling Priority Lien
Representative Direction, the Collateral Trustee will execute or otherwise authorize (with
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such acknowledgements and/or notarizations as are required) and deliver such release to
the Company or other applicable Grantor.

(c) The Collateral Trustee hereby agrees that in the case of any release
pursuant to Section 4.1(a)(ii), if the terms of any such sale, transfer or other disposition
require the payment of the purchase price to be contemporaneous with the delivery of the
applicable release, then, at the written request of and at the expense of the Company or
other applicable Grantor, the Collateral Trustee will either (A) at the expense of the
Company cr other applicable Grantor, have an authorized representative be present at and
deliver the release at the closing of such transaction on behalf of the Collateral Trustee or
(B) deliver the release under customary escrow arrangements that permit such
contemporaneous payment and delivery of the release on behalf of the Collateral Trustee.

(d) Each Priority Lien Secured Party acting through its respective Priority
Lien Representative and/or by its acceptance of the Security Documents hereby
acknowledges and agrees that the Collateral Trustee may, and hereby directs the
Collateral Trustee to, provide the releases described in this Section 4.1.

Section 4.2  Delivery of Copies to Priority Lien Representatives. The Company will
deliver to each Priority Lien Representative a copy of each Officers’ Certificate delivered to the
Collateral Trustee pursuant to Section 4.1(b), together with copies of all documents delivered to
the Collateral Trustee with such Officers’ Certificate and final (executed, if applicable) versions
of such document::. The Priority Lien Representatives will not be obligated to take notice thereof
or to act thereon.

Section 4.3  Collateral Trustee not Required to Serve, File or Record. The
Collateral Trustee is not required to serve, file, register or record any instrument releasing or
subordinating its I iens on any Collateral. Notwithstanding the foregoing, if the Company or any
other Grantor makes a written demand by notice to the Priority Lien Representatives and the
Collateral Trustee for a termination statement under Section 9-513(c) of the UCC in the form of
an Officers’ Certificate which Officers’ Certificate shall describe in reasonable detail the basis
on which Company or any other Grantor has met the requirements for a termination statement
under Section 9-513(c) of the UCC and shall describe the Objection Period (as defined below)
and state the expiration date thereof, each Priority Lien Representative shall have twenty (20)
business days from the date of the Officer’s Certificate (the “Objection Period”) to deliver a
written objection to the Collateral Trustee. If the Collateral Trustee does not receive a written
objection within the Objection Period, the Collateral Trustee shall promptly, on or after the first
business day after the expiration of the Objection Period, authorize such a termination statement
and comply with the requirements of Section 9-513(c) of the UCC, as determined and/or directed
by the Company or other Grantor. The Collateral Trustee may conclusively rely on such
Officers’ Certificate.

Section 4.4  Release of Liens in Respect of First-Out or First Lien Obligations. In
addition to any relcase pursuant to Section 4.1 hereof, the Collateral Trustee’s Priority Liens will

no longer secure:
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(a) the First-Out Obligations, and the right of the First-Out Secured Parties to
the benefits and proceeds of the Priority Liens on the Collateral will terminate and be
discharged. upon the Discharge of First-Out Obligations; and

(b) the First Lien Obligations, and the right of the holders of such First Lien
Obligations to the benefits and proceeds of the Priority Liens on the Collateral will
terminate and be discharged, upon (i) the Discharge of First Lien Obligations or
(ii) defeasence of the First Lien Obligations in accordance with the applicable First Lien
Document if such document provides for a release of Liens on the Collateral upon such
defeasance.

ARTICLE V
IMMUNITIES OF THE COLLATERAL TRUSTEE

Section 5.{  No Implied Duty. The Collateral Trustee will not have any duties nor will
it have responsibilities or obligations other than those expressly assumed by it in this Agreement,
the other Security Documents and any Intercreditor Agreement. No implied covenants, functions,
responsibilities, duties, obligations or liabilities shall be read into this Agreement, the other
Priority Lien Deccuments or any Intercreditor Agreement, or otherwise exist against the
Collateral Trustee Without limiting the generality of the foregoing sentences, the use of the term
“trustee” in this Agreement with reference to the Collateral Trustee is not intended to connote
any fiduciary or other implied (or express) obligations arising under agency doctrine of any
applicable law. Instead, such term is used merely as a matter of market custom, and is intended
to create or reflect only an administrative relationship between independent contracting parties.
The Collateral Trustee will not be required to take any action that is contrary to applicable law or
any provision of this Agreement, the other Security Documents or any Intercreditor Agreement.
The Collateral Trustee shall have no responsibility for any information in any prospectus,
offering documen. or other disclosure material distributed with respect to the Priority Lien Debt
on the transactions described herein, and the Collateral Trustee shall have no responsibility for
compliance with any state or federal securities laws in connection therewith.

Section 5.7  Appointment_of Agents and Advisors. The Collateral Trustee may
execute any of the trusts or powers hereunder or perform any duties hereunder either directly or
by or through ageu:ts, attorneys, accountants, appraisers or other experts or advisors selected by it
in good faith as it may reasonably require and will not be responsible for any misconduct or
negligence on the part of any of them.

Section 5.2  Other Agreements. The Collateral Trustee has accepted its appointment
as collateral trustze hereunder and is bound by the Security Documents executed by the
Collateral Trustee as of the date of this Agreement, and, as set forth in a Controlling Priority
Lien Representative Direction, the Collateral Trustee shall execute additional Security
Documents and Intercreditor Agreements delivered to it after the date of this Agreement
(including to secure Obligations arising under Additional Secured Debt to the extent such
Obligations are permitted to be incurred and secured under the Priority Lien Documents);
provided that such additional Security Documents do not adversely affect the rights, privileges,
benefits and immunities of the Collateral Trustee or conflict with the terms of this Agreement or
any Intercreditor Agreement to which the Collateral Trustee is a party. The Collateral Trustee
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will not otherwise be bound by, or be held obligated by, the provisions of any credit agreement,
indenture or other agreement governing Priority Lien Debt (other than this Agreement and the
other Security Documents to which it is a party).

Section 5.4  Solicitation of Instructions.

(a) The Collateral Trustee may at any time solicit written confirmatory
instructions, in the form of a Controlling Priority Lien Representative Direction, an
Officers’ Certificate or an order of a court of competent jurisdiction, as to any action that
it may be requested or required to take, or that it may propose to take, in the performance
of any of its obligations under this Agreement, any Intercreditor Agreement or the other
Security Documents, and may conclusively rely on such instructions as to such matter
and such instructions shall be full warranty and protection to the Collateral Trustee for
any action taken, suffered or omitted by it under the provisions of this Agreement, the
Intercreditor Agreement and the other Security Documents.

(b) No written or other direction given to the Collateral Trustee by the
Controlling Priority Lien Representative, whether by a Controlling Priority Lien
Representative Direction or otherwise, that in the sole judgment of the Collateral Trustee
imposes, purports to impose or might reasonably be expected to impose upon the
Collateral Trustee any obligation or liability not set forth in or arising under this
Agreement and the other Security Documents will be binding upon the Collateral Trustee
unless the ‘"ollateral Trustee elects, at its sole option, to accept such direction.

(c) The Collateral Trustee shall be under no obligation to exercise any of the
rights or powers vested in it by this Agreement at the request, order or direction of the
Controlling Priority Lien Representative, whether by a Controlling Priority Lien
Representative Direction or otherwise, pursuant to the provisions of this Agreement,
unless the Priority Lien Secured Parties or the Controlling Priority Lien Representative
shall have furnished to the Collateral Trustee security or indemnity reasonably
satisfactory to it for all costs, expenses and liabilities, including, but not limited to,
Collateral Trustee’s Fees and Expenses, which may be incurred therein or thereby.

Section 5.5  Limitation of Liability. The Collateral Trustee will not be responsible or
liable for any action taken or omitted to be taken by it hereunder or under any other Security
Document, except for its (or its Affiliates’ or relates parties’) own gross negligence, bad faith, or
willful misconduci as determined by a final, non-appealable judgment of a court of competent
jurisdiction.

Section 5.# Documents in Satisfactory Form. The Collateral Trustee will be entitled,
but not obligated. to require that all agreements, certificates, opinions, instruments and other
documents at any fime submitted to it, including those expressly provided for in this Agreement,
be delivered to it in a form reasonably satisfactory to it.

Section 5.7  Entitled to Rely. The Collateral Trustee may seek and conclusively rely
upon, and shall be fully protected in conclusively relying upon, any judicial order or judgment,
upon any advice, opinion or statement of legal counsel, independent consultants and other
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experts selected by it in good faith and upon any certification, instruction, notice or other writing
delivered to it by the Company or any other Grantor in compliance with the provisions of this
Agreement or delivered to it by any Priority Lien Representative as to the holders of Priority
Lien Obligations for whom it acts, without being required to determine the authenticity thereof
or the correctness of any fact stated therein or the propriety or validity of service thereof. The
Collateral Trustee may act in reliance upon any instrument comporting with the provisions of
this Agreement or any signature believed by it in good faith to be genuine and may assume that
any Person purporting to give notice or receipt or advice or make any statement or execute any
document in connection with the provisions hereof or the other Security Documents has been
duly authorized to do so. Without limiting the generality of the foregoing, to the extent an
Officers’ Certificate or opinion of counsel is required or permitted under this Agreement to be
delivered to the Collateral Trustee in respect of any matter, any such Officers’ Certificate or
opinion of counsel shall be obtained at the expense of the Company or any Grantor, such opinion
may be delivered by internal counsel to the Company or any Grantor, and the Collateral Trustee
may rely conclusively on an Officers’ Certificate or opinion of counsel as to such matter and
such Officers’ Ce:tificate or opinion of counsel shall be full warranty and protection to the
Collateral Trustee for any action taken, suffered or omitted by it under the provisions of this
Agreement and the other Security Documents.

Section 5.8  Priority Lien Debt Default. The Collateral Trustee will not be required to
inquire as to the o.currence or absence of any Priority Lien Debt Default and will not be affected
by or required to act upon any notice or knowledge as to the occurrence of any Priority Lien
Debt Default unless and until the Collateral Trustee is so directed in a Controlling Priority Lien
Representative Direction.

Section 5.%  Actions by Collateral Trustee. As to any matter not expressly provided
for by this Agreer ent or the other Security Documents, the Collateral Trustee will act or refrain
from acting as dirccted in a Controlling Priority Lien Representative Direction by the Controlling
Priority Lien Representative and will be fully protected if it does so, and any action taken,
suffered or omitted pursuant to hereto or thereto shall be binding on the holders of Priority Lien
Obligations. The permissive right of the Collateral Trustee to take actions permitted by this
Agreement shall not be construed as an obligation or duty to take or to continue any action.

Section 5.10 Security or Indemnity in favor of the Collateral Trustee. The
Collateral Trustee will not be required to advance or expend any funds or otherwise incur any
financial liability in the performance of its duties or the exercise of its powers or rights hereunder
unless it has been provided with security or indemnity reasonably satisfactory to it against any
and all liability or expense which may be incurred by it by reason of taking or continuing to take
such action.

Section 5.1 Rights of the Collateral Trustee. In the event of any conflict between
any terms and provisions set forth in this Agreement and those set forth in any other Security
Document, the terms and provisions of this Agreement shall supersede and control the terms and
provisions of such other Security Document. In the event there is any good faith disagreement
between the other parties to this Agreement or any of the other Security Documents resulting in
adverse claims being made in connection with Collateral held by the Collateral Trustee and the
terms of this Agre:ment or any of the other Security Documents do not unambiguously mandate
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the action the Callateral Trustee is to take or not to take in connection therewith under the
circumstances then existing, or the Collateral Trustee is in doubt as to what action it is required
to take or not to take hereunder or under the other Security Documents, it will be entitled to
refrain from taking any action (and will incur no liability for doing so) until directed otherwise in
writing by a request signed by the Company and the Controlling Priority Lien Representative or
by order of a court of competent jurisdiction.

Section 5.12 Limitations on Duty of Collateral Trustee in Respect of Collateral.

(a) Notwithstanding any other provision of this Agreement, beyond the
exercise of reasonable care in the custody of Collateral in its possession, the Collateral
Trustee will have no duty as to any Collateral in its possession or control or in the
possession or control of any agent or bailee or any income thereon or as to preservation
of rights against prior parties or any other rights pertaining thereto and the Collateral
Trustee will not be responsible for filing any financing or continuation statements or
recording :ny documents or instruments in any public office at any time or times or
otherwise perfecting or maintaining the perfection of any Liens on the Collateral,
provided that, notwithstanding the foregoing, the Collateral Trustee will authorize the
filing of UCC-3 continuation statements and will execute and authorize the filing or
recording «f other documents and instruments to preserve, protect or perfect the security
interests granted to the Collateral Trustee (subject to the priorities set forth herein) if it
shall receive a specific written request to do so from any Priority Lien Representative
(which written request shall include an instruction to the Collateral Trustee to provide a
copy of such request to each other Priority Lien Representative), it being understood that
the Priority Lien Representatives shall be responsible for all filings required in
connection with any Security Document (and are hereby authorized to make such filings
by the Graators on behalf of the Collateral Trustee and the Priority Lien Secured Parties)
and the ccntinuation, maintenance and/or perfection of any such filing or the lien and
security interest granted in connection therewith. The Grantors hereby irrevocably
authorize the Collateral Trustee to take any action with respect to any such written
request from a Priority Lien Representative and the Collateral Trustee shall be permitted
to conclusively rely on any such written request. The Collateral Trustee shall deliver to
each other Priority Lien Representative a copy of any such written request. The Collateral
Trustee will be deemed to have exercised reasonable care in the custody of the Collateral
in its poss:ssion if the Collateral is accorded treatment equal to that which it accords its
own property, and the Collateral Trustee will not be liable or responsible for any loss or
diminution in the value of any of the Collateral by reason of the act or omission of any
carrier, forwarding agency or other agent or bailee selected by the Collateral Trustee in

good faith.

(b) Notwithstanding any other provision of this Agreement (except as
provided in paragraph 5.12(a)), the Collateral Trustee will not be responsible for the
existence, genuineness, condition or value of any of the Collateral or for the validity,
perfection, priority or enforceability of the Liens in any of the Collateral, for the validity
or sufficiency of the Collateral or any agreement or assignment contained therein, for the
validity of the title of any Grantor to the Collateral, for insuring the Collateral or for the
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payment ot taxes, charges, assessments or Liens upon the Collateral or otherwise as to the
maintenan: e of the Collateral. The Collateral Trustee hereby disclaims any representation
or warranty to the current and future holders of the Priority Lien Obligations concerning
the perfection of the security interests granted to it or in the value of any Collateral. The
Collateral Trustee shall not be under any obligation to any Priority Lien Representative or
any holder of Priority Lien Debt to ascertain or to inquire as to the observance or
performance of any of the agreements contained in, or conditions of, this or any other
Security Document or any Intercreditor Agreement or to inspect the properties, books or
records of the Company or any other Grantor.

Section 5.13 Assumption of Rights, No Assumption of Duties. Notwithstanding
anything to the contrary contained herein:

(a) each of the parties thereto will remain liable under each of the Security
Documents (other than this Agreement) to the extent set forth therein to perform all of
their respertive duties and obligations thereunder to the same extent as if this Agreement
had not be ¢xecuted;

(b) the exercise by the Collateral Trustee of any of its rights, remedies or
powers hereunder will not release such parties from any of their respective duties or
obligations under the other Security Documents; and

(c) the Collateral Trustee will not be obligated to perform any of the
obligations or duties of the Company or any Grantor.

Section 5.14 No Liability for Clean Up of Hazardous Materials. In the event that the
Collateral Trustee is required to acquire title to an asset for any reason, or take any managerial
action of any kind in regard thereto, in order to carry out any trust obligation for the benefit of
another, which in the Collateral Trustee’s sole discretion may cause the Collateral Trustee to be
considered an “owner or operator” under any environmental laws or otherwise cause the
Collateral Trustee to incur, or be exposed to, any environmental liability or any liability under
any other federal, state or local law, notwithstanding anything to the contrary herein contained,
the Collateral Trustee reserves the right, instead of taking such action, either to immediately
resign as Collateral Trustee (which resignation shall be immediately effective) or to arrange for
the transfer of the title or control of the asset to a court appointed receiver. The Collateral Trustee
will not be liable to any Person for any environmental liability or any environmental claims or
contribution actions under any federal, state or local law, rule or regulation by reason of the
Collateral Trustee's actions or inactions and conduct as authorized, empowered and directed
hereunder or relating to any kind of discharge or release or threatened discharge or release of any
hazardous materials into the environment.

Section 5.{5 Other Relationships with the Company or Other Grantors. Delaware
Trust Company and its Affiliates (and any successor Collateral Trustee and its Affiliates) may
make loans to, issue letters of credit for the account of, accept deposits from, acquire equity
interests in and generally engage in any kind of banking, trust, financial advisory, underwriting
or other business with the Company or any other Grantor and its Affiliates as though it was not
the Collateral Trustee hereunder and without notice to or consent of the Priority Lien Secured

45



Parties. The Priovity Lien Representatives and the holders of the Priority Lien Obligations
acknowledge that, pursuant to such activities, Delaware Trust Company or its Affiliates (and any
successor Collateral Trustee and its Affiliates) may receive information regarding the Company
or any other Grantor or its Affiliates (including information that may be subject to confidentiality
obligations in favor of the Company, such Grantor or such Affiliate) and acknowledge that the
Collateral Trustee shall not be under any obligation to provide such information to the Priority
Lien Representatives or the holders of the Priority Lien Obligations. Nothing herein shall
impose or imply any obligation on the part of Delaware Trust Company (or any successor
Collateral Trustee) to advance funds. For the avoidance of doubt, this Agreement shall only
apply to Delaware Trust Company acting in its capacity as Collateral Trustee under this
Agreement, and shall not apply to Delaware Trust Company acting in another capacity unrelated
to this Agreement (it being understood, however, that the foregoing shall not be construed to
excuse Delaware Trust Company from any obligations it may have hereunder after an Additional
Secured Debt Designation in the event and to the extent it agrees in a separate writing to serve as
a Priority Lien Representative or First Lien Representative for any Series of Priority Lien Debt
or Series of First Lien Debt, as applicable, as a result of such Additional Secured Debt

Designation).

ARTICLE VI
RESIGNATION AND REMOVAL OF THE COLLATERAL TRUSTEE

Section 6.%  Resignation or Removal of Collateral Trustee. Except as provided in
Section 5.14 , subject to the appointment of a successor Collateral Trustee as provided in Section
6.2 and the acceptsnce of such appointment by the successor Collateral Trustee:

(a) the Collateral Trustee may resign at any time by giving not less than 30
days’ prior written notice of resignation to each Priority Lien Representative and the

Company; and

(b)  the Collateral Trustee may be removed at any time, with or without cause,
by giving not less than 30 days’ prior written notice to the Collateral Trustee, by the
Company with the prior consent of the Controlling Priority Lien Representative or by the
Controlling Priority Lien Representative with the prior consent of the Company.

Section 6.2 Appointment of Successor Collateral Trustee. Upon any such
resignation or removal, a successor Collateral Trustee may be appointed by the Company with
the prior consent of the Controlling Priority Lien Representative and the First-Out Representative
or by the Controlling Priority Lien Representative with the prior consent of the Company and the
First-Out Representative. If no successor Collateral Trustee has been so appointed and accepted
such appointment within 30 days after the predecessor Collateral Trustee gave notice of
resignation or was removed, the retiring Collateral Trustee may (at the expense of the Company),
at its option, appoint a successor Collateral Trustee, or petition a court of competent jurisdiction
for appointment of a successor Collateral Trustee, which must be a bank or trust company:

(a) authorized to exercise corporate trust powers;

(b) having a combined capital and surplus of at least $100,000,000; and
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(c) that is not the Company or any of its Affiliates or any Priority Lien
Representaiive.

The Collateral Trustee will fulfill its obligations hereunder until a successor Collateral
Trustee meeting tl'e requirements of this Section 6.2 has accepted its appointment as Collateral
Trustee and the provisions of Section 6.3 have been satisfied.

Section 6.3  Succession. When the Person so appointed as successor Collateral Trustee
accepts such appointment:

(a) such Person will succeed to and become vested with all the rights, powers,
privileges and duties of the predecessor Collateral Trustee, and the predecessor Collateral
Trustee will be discharged from its duties and obligations hereunder; and

(b)  the predecessor Collateral Trustee will (at the expense of the Company)
promptly transfer all Liens and collateral security and other property of the Trust Estate
within its [-ossession or control to the possession or control of the successor Collateral
Trustee and will execute instruments and assignments as may be necessary or desirable or
reasonably requested by the successor Collateral Trustee to transfer to the successor
Collateral Trustee all Liens, interests, rights, powers and remedies of the predecessor
Collateral Trustee in respect of the Security Documents or the Trust Estate.

Thereafter the predecessor Collateral Trustee will remain entitled to enforce the immunities
granted to it in Ajticle 5 and the provisions of Sections 7.8 and 7.9, and said provisions will
survive termination of this Agreement for the benefit of the predecessor of the Collateral Trustee.
The predecessor Collateral Trustee shall have no liability whatsoever for the actions or inactions
of the successor Cnllateral Trustee.

Section 6.4 Merger, Conversion or Consolidation of Collateral Trustee. Any
Person into which the Collateral Trustee may be merged or converted or with which it may be
consolidated, or any Person resulting from any merger, conversion or consolidation to which the
Collateral Trustee shall be a party, or any Person succeeding to the business of the Collateral
Trustee shall be the successor of the Collateral Trustee pursuant to Section 6.3, provided that
(a) without the execution or filing of any paper with any party hereto or any further act on the
part of any of the parties hereto, except where an instrument of transfer or assignment is required
by law to effect such succession, anything herein to the contrary notwithstanding, such Person
satisfies the eligibility requirements specified in clauses (a) through (d) of Section 6.2 and
(b) prior to any such merger, conversion or consolidation, the Collateral Trustee shall have
notified the Company and each Priority Lien Representative thereof in writing.

Section 6.5 Concerning the Collateral Trustee and the Priority Lien
Representatives.

(a) Notwithstanding anything contained herein to the contrary, it is expressly
understood and agreed by the parties hereto that this Agreement has been signed by each
Priority Lian Representative not in its individual capacity or personally but solely in its
capacity a: trustee, representative or agent for the benefit of the related holders of the
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applicable Series of Priority Lien Debt in the exercise of the powers and authority
conferred :nd vested in it under the related Priority Lien Documents, and in no event
shall such Priority Lien Representative, in its individual capacity, have any liability for
the representations, warranties, covenants, agreements or other obligations of any other
party under this Agreement, any Priority Lien Document or in any of the certificates,
reports, documents, data notices or agreements delivered by such other party pursuant
hereto or thereto.

(b) Notwithstanding anything contained herein to the contrary, it is expressly
understood and agreed by the parties hereto that this Agreement has been signed by
Delaware Trust Company, not in its individual capacity or personally but in its capacity
as Collateral Trustee, and in no event shall Delaware Trust Company, in its individual
capacity, have any liability for the representations, warranties, covenants, agreements or
other obligations of any other party under this Agreement, any Priority Lien Document or
in any of the certificates, reports, documents, data notices or agreements delivered by
such other party pursuant hereto or thereto.

(©) In entering into this Agreement, the Collateral Trustee shall be entitled to
the benefit of every provision of the Priority Lien Documents relating to the rights,
exculpations or conduct of, affecting the liability of or otherwise affording protection to
the “Collaizral Trustee” or any Priority Lien Secured Party thereunder. In no event will
the Collateral Trustee be liable for any act or omission on the part of the Grantors, any
Priority Li: n Secured Party or any Priority Lien Representative.

(d) Except as otherwise set forth herein, neither the Collateral Trustee nor any
Priority Lien Representative shall be required to exercise any discretion or take any
action, but shall be required to act or refrain from acting (and shall be fully protected in
so acting or refraining from acting) solely upon the written instructions contained in a
Controlling Priority Lien Representative Direction as provided herein; provided that
neither the Collateral Trustee nor any Priority Lien Representative shall be required to
take any action that (i) it in good faith believes exposes it to personal liability unless it
receives an indemnification satisfactory to it from the applicable holders of the Priority
Lien Obligations with respect to such action or (ii) is contrary to this Agreement, any
Intercreditr Agreement or applicable law.

ARTICLE VII
MISCELLANEOUS PROVISIONS

Section 7.1 Amendment.

(a) No amendment or supplement to the provisions of any Security Document
will be effective without the approval of the Collateral Trustee (acting pursuant to a
Controlling Priority Lien Representative Direction) and the Required First Lien
Debtholders, except that:

(1) any amendment or supplement that has the effect solely of:
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(A) adding or maintaining Collateral, securing Additional
Secured Debt that was otherwise permitted by the terms of the Priority
Lien Documents to be secured by the Collateral or preserving, perfecting
or establishing the Liens thereon or the rights of the Collateral Trustee or
any Priority Lien Representative therein;

(B) curing any ambiguity, omission, mistake, defect, or
inconsistency; or

(C)  providing for the assumption of the Company’s or any
other Grantor’s obligations under any Priority Lien Document in the case
of a merger or consolidation or sale of all or substantially all of the
properties or assets of the Company or any other Grantor to the extent
permitted by the terms of the Senior Credit Agreement and the other
Priority Lien Documents, as applicable;

(D) making any change that would provide any additional
rights or benefits to the holders of Priority Lien Debt or the Collateral
Trustee or that does not adversely affect the legal rights under the Senior
Credit Agreement or any other Priority Lien Document of any First-Out
Secured Party or holder of First Lien Obligations, any other holder of
Priority Lien Debt or the Collateral Trustee; or

(E)  effecting any release of Collateral otherwise permitted
under the Priority Lien Documents,

will become effective when executed and delivered by the Company or any other
appiicable Grantor party thereto and the Collateral Trustee;

(ii)  no amendment, modification or supplement of this Agreement or
any Security Document (including any definitions incorporated by reference to
the Senior Credit Agreement) shall become effective without the consent of the
First-Out Representative to the extent that it would (x) alter or effectively alter (I)
the provisions of this clause (ii), (II) the definition of “Controlling Priority Lien
Representative,” “Discharge of First-Out Obligations”, “First-Out Obligations,”
any other definition containing the foregoing or the words “First-Out” therein or
any other defined terms to the extent referenced or implicated therein or (III) the
order of application of Proceeds described in Section 3.4 as it relates to any
First-Out Obligations or (y) (I) adversely affect (A) the rights, duties or
obligations of the First-Out Representative or (B) the holders of the First-Out
Obligations under this Agreement or (II) disproportionately and adversely affect
the First-Out Obligations or the holders thereof under any Security Document
(when compared to the impact such amendment, modification or supplement has
on the other Priority Lien Obligations or the holders of other Priority Lien
Obligations); and

49



(ili)  no amendment or supplement that imposes any obligation upon the
Collateral Trustee or any Priority Lien Representative or directly affects the rights
of the Collateral Trustee or directly and adversely affects the rights of any Priority
Lien Representative, respectively, in its individual capacity as such will become
effective without the consent of the Collateral Trustee or such Priority Lien
Representative, respectively.

(b) Notwithstanding anything to the contrary herein, neither Section 3.4(a)(II)
nor any component defined term as used therein may be amended, waived, supplemented
and/or otherwise modified without the prior written consent of the Senior Credit
Agreement Agent (acting at the direction of the requisite issuing banks under the Senior
Credit Agreement), if and to the extent such consent (or the consent of such issuing
banks) is required under the Senior Credit Agreement.

(c) Notwithstanding Section 7.1(a), but subject in all cases to clause (ii)
thereof:

(i) any mortgage or other Security Document may be amended,
modified or supplemented with the approval of the Collateral Trustee (acting
pursuant to a Controlling Priority Lien Representative Direction), unless such
ame¢ndment or supplement would not be permitted under the terms of this
Agreement, any Intercreditor Agreement or any Priority Lien Document or
Section 7.1(a)(ii);

(ii)  any amendment, modification or waiver of, or any consent under,
any provision of any Security Document that secures Priority Lien Obligations
will apply automatically to any comparable provision of any comparable Security
Document without the consent of or notice to any holder of Priority Lien
Obligations and without any action by the Company or any other Grantor or any
holder of Priority Lien Obligations; and

(iii) any mortgage or other Security Document may be amended,
modified or supplemented with the approval of the Collateral Trustee (acting
pursuant to a Controlling Priority Lien Representative Direction) (but without the
consent of or notice to any other holder of Priority Lien Obligations and without
any action by any holder of Priority Lien Obligations) (A) to cure any ambiguity,
detect or inconsistency, or (B) to make other changes that do not have an adverse
effect on the validity of the Lien created thereby.

(d) The Collateral Trustee will not be required to enter into any amendment,
modificaticn or supplement unless it has received an Officers’ Certificate to the effect
that such amendment or supplement will not result in a breach of any provision or
covenant contained in this Agreement, any Intercreditor Agreement or any of the Priority
Lien Docuents; provided, that the Collateral Trustee shall be entitled to rely exclusively
on such Officer’s Certificate without independent inquiry.
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Section 7.z  Voting. In connection with any matter under this Agreement requiring a
vote of holders o" Priority Lien Debt, each Series of Priority Lien Debt will cast its votes in
accordance with the Priority Lien Documents governing such Series of Priority Lien Debt.
Following and in accordance with the outcome of the applicable vote under its Priority Lien
Documents, the Priority Lien Representative of each Series of Priority Lien Debt will vote the
total amount of Priority Lien Debt under that Series of Priority Lien Debt as a block in respect of
any vote under this Agreement.

Section 7.3  Further Assurances.

(a)° The Company and each of the other Grantors will do or cause to be done
all acts and things that may be required, or that the Collateral Trustee (acting pursuant to
a Controlling Priority Lien Representative Direction) from time to time may reasonably
request, to assure and confirm that the Collateral Trustee holds, for the benefit of the
holders of Priority Lien Obligations, duly created and enforceable and perfected Liens
upon the “ollateral (including any property or assets that are acquired or otherwise
become, 0. are required by any Priority Lien Document to become, Collateral after the
date hereof), in each case, as contemplated by, and with the Lien priority required under,
the Priority Lien Documents and in connection with any merger, consolidation or sale of
assets of the Company or any other Grantor, the Collateral of the Person which is
consolidated or merged with or into the Company or any other Grantor shall be treated as
after-acquired property and the Company or such other Grantor shall take such action as
may be rezsonably necessary to cause such property and assets to be made subject to the
Priority Liens, in the manner and to the extent required under the Priority Lien
Documents.

(b) Upon the reasonable request of the Collateral Trustee (acting pursuant to a
Controlling Priority Lien Representative Direction) or any Priority Lien Representative at
any time and from time to time (in each case, subject to the terms of the applicable
Priority Lier Documents), the Company and each of the other Grantors will promptly
execute, acknowledge and deliver such security documents, instruments, certificates,
notices and other documents, and take such other actions as may be reasonably required,
or that the Collateral Trustee (acting pursuant to a Controlling Priority Lien
Representative Direction) or any Priority Lien Representative may reasonably request, to
create, perrect, protect, assure or enforce the Liens and benefits intended to be conferred,
in each case as contemplated by the Priority Lien Documents for the benefit of holders of
Priority Lien Obligations.

(c) The Collateral Trustee will have no duty whatsoever to visit or inspect any
of the properties or assets of the Company or any Grantor.

Section 7.4  Successors and Assigns.

(a) Except as provided in Section 5.2 and Section 5.12(a) with respect to
filing or recording, the Collateral Trustee may not, in its capacity as such, delegate any of
its duties or assign any of its rights hereunder, and any attempted delegation or
assignment of any such duties or rights will be null and void. All obligations of the
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Collateral Trustee hereunder will inure to the sole and exclusive benefit of, and be
enforceable by, each Priority Lien Representative and each Priority Lien Secured Party,
each of whom will be entitled to enforce this Agreement as a third-party beneficiary
hereof, ana all of their respective successors and assigns.

(b) Except as permitted by the Senior Credit Agreement, neither the Company
nor any other Grantor may delegate any of its duties or assign any of its rights hereunder,
and any attempted delegation or assignment of any such duties or rights will be null and
void. All obligations of the Company and the other Grantors hereunder will inure to the
sole and exclusive benefit of, and be enforceable by, the Collateral Trustee, each Priority
Lien Representative and each Priority Lien Secured Party, each of whom will be entitled
to enforce this Agreement as a third-party beneficiary hereof, and all of their respective
successors and assigns.

Section 7.5  Delay and Waiver. No failure to exercise, no course of dealing with
respect to the exercise of, and no delay in exercising, any right, power or remedy arising under
this Agreement or any of the other Security Documents will impair any such right, power or
remedy or operate as a waiver thereof. No single or partial exercise of any such right, power or
remedy will preclude any other or future exercise thereof or the exercise of any other right,
power or remedy. The remedies herein are cumulative and are not exclusive of any remedies
provided by law.

Section 7.¢  Notices. Any communications, including notices and instructions, between
the parties hereto -r notices provided herein to be given may be given to the following addresses:

If to the Collater«] Trustee: Delaware Trust Company
2711 Centerville Road
Wilmington, DE 19808
Attention: Corporate Trust Administration
Email: trust@delawaretrust.com

If to the Company or any other Grantor: TEX Operations Company LLC
1601 Bryan Street
Dallas, Texas 75201
Attention: David D. Faranetta
Email: david.faranetta@txu.com

If to the First-Out Representative: Railroad Commission of Texas
1701 N. Congress
Austin, TX 78791
Attention: Office of the General Counsel
Email: alex.schoch@srrc.texas.gov

If to the Senior Credit Agreement Agent:  Deutsche Bank AG New York Branch
60 Wall Street (NYC60 - 0266)
New York, New York 10005-2836
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Attention: Marcus M. Tarkington
Email: marcus.tarkington@db.com

and if to any other Priority Lien Representative, to such address as it may specify by written
notice to the parties named above.

All notices and communications will be sent via electronic mail or mailed by first class
mail, certified or rzgistered, return receipt requested, by overnight air courier guaranteeing next
day delivery, or delivered by electronic transmission to the relevant email address, address or
number set forth above or, as to holders of Priority Lien Debt, its email address or address shown
on the register kept by the office or agency where the relevant Priority Lien Debt may be
presented for registration of transfer or for exchange. Failure to email or mail a notice or
communication tc a holder of Priority Lien Debt or any defect in it will not affect its sufficiency
with respect to other holders of Priority Lien Debt.

If a notice or communication is emailed, mailed or otherwise delivered by electronic
transmission in the manner provided above within the time prescribed, it is duly given, whether
or not the addressee receives it.

Section 7.7  Notice Following Payment Date. Promptly following the final payment
date with respect to one or more Series of Priority Lien Debt or other Priority Lien Obligations,
each Priority Lien Debt Representative with respect to each applicable Series of Priority Lien
Debt or other Prio-ity Lien Obligations that is so discharged will provide written notice of such
discharge to the Collateral Trustee and to each other Priority Lien Debt Representative.

Section 7.8  Entire Agreement. This Agreement and the documents referred to herein
state the complete agreement of the parties relating to the undertaking of the Collateral Trustee
set forth herein and supersedes all oral negotiations and prior writings in respect of such
undertaking.

Section 7.9 Compensation; Expenses. The Company and the other Grantors jointly
and severally agree to pay, promptly upon written demand (all as part of the Collateral Trustee’s
Fees and Expense: and the First-Out Representative Fees and Expenses, as applicable):

(a) such compensation to the Collateral Trustee and its agents including
attorneys as the Company and the Collateral Trustee may agree in writing from time to
time;

(b) all reasonable out-of-pocket costs and expenses incurred by the Collateral
Trustee, the First-Out Representative and their respective agents including attorneys in
the preparation, execution, delivery, filing, recordation, administration or enforcement of
this Agreement, any Intercreditor Agreement, any other Security Document or, in the
case of the First-Out Representative any other First-Out Document or any consent,
amendmen®, waiver or other modification relating hereto or thereto;

(c) all reasonable out-of-pocket fees, expenses and disbursements of legal
counsel and any auditors, accountants, consultants or appraisers or other professional
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advisors and agents engaged by the Collateral Trustee incurred in connection with the
negotiatior;, administration or enforcement of this Agreement, any Intercreditor
Agreement, the other Security Documents or, in the case of the First-Out Representative,
any other First-Out Document or any consent, amendment, waiver or other modification
relating hereto or thereto and any other document or matter requested by the Company or
any other Grantor;

(d) all reasonable out-of-pocket costs and expenses incurred by the Collateral
Trustee, the First-Out Representative and their respective agents in creating, perfecting,
preserving, releasing or enforcing the Liens on the Collateral or, in the case of the First-
‘Out Represeatative, any other Liens securing the First-Out Obligations, including filing
and recording fees, expenses and taxes, stamp or documentary taxes, search fees, and title
insurance premiums;

(e) all other reasonable out-of-pocket costs and expenses incurred by the
Collateral Trustee, the First-Out Representative and their respective agents in connection
with the negotiation, preparation and execution of any Intercreditor Agreement, the
Security Documents or, in the case of the First-Out Representative, any other First-Out
Document and any consents, amendments, waivers or other modifications thereto and the
transactions contemplated thereby or the exercise of rights or performance of obligations
by the Collateral Trustee or the First-Out Representative, as applicable, thereunder; and

6)) after the occurrence of any Priority Lien Debt Default, all costs and
expenses incurred by the Collateral Trustee and any First-Out Representative and their
respective agents in connection with any Enforcement Action subject to the Security
Documents or, in the case of the First-Out Representative, any other First-Out Document
or any interest, right, power or remedy of the Collateral Trustee or the First-Out
Representative, as applicable, or in connection with any Enforcement Action or the proof,
protection, administration or resolution of any claim based upon the Priority Lien
Obligations in any Insolvency or Liquidation Proceeding, including all fees and
disbursemems of attorneys, accountants, auditors, consultants, appraisers and other
professionals engaged by the Collateral Trustee, the First-Out Representative and their
respective igents. The agreements in this Section 7.9 will survive repayment of all other
Priority Lien Obligations and the removal or resignation of the Collateral Trustee and
termination of this Agreement.

Section 7.10 Indemnity.

(a) The Company and the other Grantors jointly and severally agree to defend,
indemnify. pay and hold harmless the Collateral Trustee, the First-Out Representative
and their respective Affiliates and each and all of the directors, officers, partners, trustees,
employees and agents, and (in each case) their respective heirs, representatives,
successors and assigns (each of the foregoing, an “Indemnitee”) from and against any and
all Indemnified Liabilities; provided that no Indemnitee will be entitled to
indemnification hereunder with respect to any Indemnified Liability to the extent such
Indemnified Liability is found by a final and nonappealable decision of a court of
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competent jurisdiction to have resulted from the gross negligence or willful misconduct
of such Indemnitee (or its Related Parties).

(b)  All amounts due under this Section 7.10 will be payable within 30 days
upon written demand (including reasonable supporting documentation).

(c) To the extent that the undertakings to defend, indemnify, pay and hold
harmless set forth in Section 7.10(a) may be unenforceable in whole or in part because
they violate any law or public policy, each of the Company and the other Grantors will
contribute the maximum portion that it is permitted to pay and satisfy under applicable
law to the payment and satisfaction of all Indemnified Liabilities incurred by Indemnitees

or any of them.

(d) No Grantor will ever assert any claim against any Indemnitee, and no
Indemnitee will ever assert any claim against any Grantor, on any theory of liability, for
any lost profits or special, indirect or consequential damages or (to the fullest extent a
claim for punitive damages may lawfully be waived) any punitive damages arising out of,
in connection with, or as a result of, this Agreement or any other Priority Lien Document
or any agreement or instrument or transaction contemplated hereby or relating in any
respect to any Indemnified Liability, and each of the Grantors and each Indemnitee
hereby forever waives, releases and agrees not to sue upon any claim for any such lost
profits or special, indirect, consequential or (to the fullest extent lawful) punitive
damages, whether or not accrued and whether or not known or suspected to exist in its
favor.

(e) The agreements in this Section 7.10 will survive repayment of all other
Priority Lien Obligations and the removal or resignation of the Collateral Trustee and
termination of this Agreement.

Section 7.11 Severability. If any provision of this Agreement is invalid, illegal or
unenforceable in any respect or in any jurisdiction, the validity, legality and enforceability of
such provision in all other respects and of all remaining provisions, and of such provision in all
other jurisdictions. will not in any way be affected or impaired thereby.

Section 7.12 Headings. Section headings herein have been inserted for convenience of
reference only, are not to be considered a part of this Agreement and will in no way modify or
restrict any of the terms or provisions hereof.

Section 7.13 Obligations Secured. All obligations of the Grantors set forth in or
arising under this Agreement will be Priority Lien Obligations and are secured by all Liens
granted by the Security Documents.

Section 7.14 Governing Law. THIS AGREEMENT AND THE RIGHTS AND
OBLIGATIONS OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY, AND
CONSTRUED AND INTERPRETED IN ACCORDANCE WITH, THE LAW OF THE STATE
OF NEW YORK.
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Section 7.15 Consent to_Jurisdiction. All judicial proceedings brought against any
party hereto arising out of or relating to this Agreement or any of the other Security Documents
shall be brought in any state or federal court of competent jurisdiction in the State, County and
City of New York. By executing and delivering this Agreement, each party hereto irrevocably:

(a)* accepts generally and unconditionally the exclusive jurisdiction and venue
of such courts;

(b) waives any defense of forum non conveniens;

(c) agrees that service of all process in any such proceeding in any such court
may be made by registered or certified mail, return receipt requested, to such party at its
address provided in accordance with Section 7.6;

(d) agrees that service as provided in clause (c) above is sufficient to confer
personal jurisdiction over such party in any such proceeding in any such court and
otherwise constitutes effective and binding service in every respect; and

(e) agrees that each party hereto retains the right to serve process in any other
manner permitted by law or to bring proceedings against any party in the courts of any
other jurisdiction.

Section 7.16 Waiver of Jury Trial EACH PARTY TO THIS AGREEMENT
WAIVES (TO THE EXTENT PERMITTED BY APPLICABLE LAW) ITS RIGHTS TO A
JURY TRIAL O7 ANY CLAIM OR CAUSE OF ACTION BASED UPON OR ARISING
UNDER THIS AGREEMENT OR ANY OF THE OTHER SECURITY DOCUMENTS OR
ANY DEALINGS BETWEEN THEM RELATING TO THE SUBJECT MATTER OF THIS
AGREEMENT CR THE INTENTS AND PURPOSES OF THE OTHER SECURITY
DOCUMENTS. THE SCOPE OF THIS WAIVER IS INTENDED TO BE ALL-
ENCOMPASSING OF ANY AND ALL DISPUTES THAT MAY BE FILED IN ANY COURT
AND THAT RELATE TO THE SUBJECT MATTER OF THIS AGREEMENT AND THE
OTHER SECURITY DOCUMENTS, INCLUDING CONTRACT CLAIMS, TORT CLAIMS,
BREACH OF DUTY CLAIMS AND ALL OTHER COMMON LAW AND STATUTORY
CLAIMS. EACH PARTY TO THIS AGREEMENT ACKNOWLEDGES THAT THIS
WAIVER IS A MATERIAL INDUCEMENT TO ENTER INTO A BUSINESS
RELATIONSHIP, THAT EACH PARTY HERETO HAS ALREADY RELIED ON THIS
WAIVER IN ENTERING INTO THIS AGREEMENT, AND THAT EACH PARTY HERETO
WILL CONTINUE TO RELY ON THIS WAIVER IN ITS RELATED FUTURE DEALINGS.
EACH PARTY HERETO FURTHER WARRANTS AND REPRESENTS THAT IT HAS
REVIEWED THI3 WAIVER WITH ITS LEGAL COUNSEL AND THAT IT KNOWINGLY
AND VOLUNTARILY WAIVES ITS JURY TRIAL RIGHTS FOLLOWING
CONSULTATION WITH LEGAL COUNSEL. THIS WAIVER IS IRREVOCABLE,
MEANING THAT IT MAY NOT BE MODIFIED EITHER ORALLY OR IN WRITING
(OTHER THAN BY A MUTUAL WRITTEN WAIVER SPECIFICALLY REFERRING TO
THIS SECTION 7.16 AND EXECUTED BY EACH OF THE PARTIES HERETO), AND THIS
WAIVER WILL APPLY TO ANY SUBSEQUENT AMENDMENTS, RENEWALS,
SUPPLEMENTS OR MODIFICATIONS OF OR TO THIS AGREEMENT OR ANY OF THE
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OTHER SECURITY DOCUMENTS OR TO ANY OTHER DOCUMENTS OR
AGREEMENTS RELATING THERETO. IN THE EVENT OF LITIGATION, THIS
AGREEMENT MAY BE FILED AS A WRITTEN CONSENT TO A TRIAL BY THE COURT.

Section 7.17 Counterparts, Electronic Signatures. This Agreement may be executed
in any number of counterparts (including by facsimile or electronically in PDF format), each of
which when so executed and delivered will be deemed an original, but all such counterparts
together will constitute but one and the same instrument. The parties hereto may sign this
Agreement and any Collateral Trust Joinder and transmit the executed copy by electronic means,
including facsimile or pdf files. The electronic copy of the executed Agreement and any
Collateral Trust Joinder is and shall be deemed an original signature.

Section 7.18 [Effectiveness. This Agreement will become effective upon the execution
of a counterpart hereof by each of the parties hereto and receipt by each party of written
notification of such execution and written or telephonic authorization of delivery thereof.

Section 7.{9 Grantors and Additional Grantors. Each Grantor represents and
warrants that it has duly executed and delivered this Agreement. The Company will cause each
Person that hereafter becomes a Grantor or is required by any Priority Lien Document to become
a party to this Agreement to become a party to this Agreement, for all purposes of this
Agreement, by ca ising such Person to execute and deliver to the Collateral Trustee a Collateral
Trust Joinder, whereupon such Person will be bound by the terms hereof to the same extent as if
it had executed and delivered this Agreement as of the date hereof. The Company shall promptly
provide each Priority Lien Representative with a copy of each Collateral Trust Joinder executed
and delivered pursuant to this Section 7.19 (including the acknowledgement thereof by the
Collateral Trustee; provided that the failure to so deliver a copy of the Collateral Trust Joinder
to any then-existing Priority Lien Representative shall not affect the inclusion of such Person as
a Grantor if the other requirements of this Section 7.19 are complied with.

Section 7.20 Continuing Nature of this Agreement. This Agreement, including the
priority payment rights of the First-Out Secured Parties and certain issuing banks under the
Senior Credit Agreement as contemplated by Section 3.4, will be reinstated following
termination hereof if at any time any payment or distribution in respect of any of the Priority
Lien Obligations is rescinded or must otherwise be returned in an Insolvency or Liquidation
Proceeding or otherwise by any Priority Lien Secured Party, Priority Lien Representative or any
representative of any such party (whether by demand, settlement, litigation or otherwise). If all
or any part of a payment or distribution made with respect to the First-Out Obligations is
recovered from any holder of Priority Lien Obligations, any Priority Lien Representative in an
Insolvency or Liquidation Proceeding or otherwise, such payment or distribution received by any
holder of Priority Lien Obligations or Priority Lien Representative with respect to the Priority
Lien Obligations {-om the proceeds of any Collateral at any time after the date of the payment or
distribution that is so recovered, whether pursuant to a right of subrogation or otherwise, such
Priority Lien Representative or holder of a Priority Lien Obligation, as the case may be, will
forthwith deliver the same to the Collateral Trustee, for the ratable account of the holders of the
First-Out Secured Parties to be applied in accordance with Section 3.4. Until so delivered, such
proceeds will be held by such Priority Lien Representative or holder of Priority Lien Obligations,
as the case may be, for the ratable benefit of the First-Out Secured Parties.
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Section 7.21 Insolvency. This Agreement will be applicable both before and after the
commencement of any Insolvency or Liquidation Proceeding by or against any Grantor. The
relative rights, as provided for in this Agreement, will continue after the commencement of any
such Insolvency or Liquidation Proceeding on the same basis as prior to the date of the
commencement of any such case, as provided in this Agreement.

Section 7.2 Rights and Immunities of Priority Lien Representatives. The Senior
Credit Agreement Agent, the First-Out Representative and the Collateral Trustee will be entitled,
to the extent applicable to such entity, to all of the rights, protections, immunities and
indemnities set forth in the Senior Credit Agreement or any Collateral Bond, as applicable, and
any future Priority Lien Representative will be entitled to all of the rights, protections,
immunities and indemnities set forth in the credit agreement, indenture, collateral bond or other
agreement governing the applicable Priority Lien Debt with respect to which such Person will act
as representative, 'n each case as if specifically set forth herein. In no event will any Priority
Lien Representative be liable for any act or omission on the part of the Grantors or the Collateral
Trustee hereunder.

Section 7.23 Intercreditor Agreement. Each Person that is secured hereunder, by
accepting the benefits of the security provided hereby, (i) agrees (or is deemed to agree) that it
will be bound by, and will take no actions contrary to, the provisions of any applicable
Intercreditor Agre:ment; provided that such provisions are not in conflict with this Agreement,
and (ii) authorizes (or is deemed to authorize) and instructs (or is deemed to instruct) the
Collateral Trustee on behalf of such Person to enter into, and perform under, any applicable
Intercreditor Agrezment on terms that do not conflict with this Agreement. At the direction of the
Company pursuant to an Officer’s Certificate, the Collateral Trustee agrees to enter into any
Intercreditor Agret.ment or amendments or joinders to any Intercreditor Agreement, without the
consent of any Priority Lien Secured Party, to add additional Indebtedness as Priority Lien Debt
(to the extent perrnitted to be incurred and secured by the applicable Priority Lien Documents)
and add other parties (or any authorized agent or trustee therefor) holding such Indebtedness
thereto and to establish that the Lien on any Collateral securing such Indebtedness ranks equally
with the Liens on such Collateral securing the other Priority Lien Debt then outstanding, subject
to the terms of this Agreement, including Section 3.4. Notwithstanding anything to the contrary
contained herein, ‘o the extent that any Lien on any Collateral is perfected by the possession or
control of such Collateral (including control over any account in which Collateral is held), and if
such Collateral (or any such account) is in fact in the possession or under the control of an agent
or bailee of the Collateral Trustee (including any Priority Lien Representative or its agents or
bailees), the perfection actions and related deliverables described in this Agreement or the other
Security Documents (i.e., the Security Documents other than the Security Document giving rise
to such Lien, perfection and control) shall not be required. Notwithstanding anything to the
contrary contained in this Agreement, to the extent of any conflict between this Agreement and
any Intercreditor 4 greement, the terms of this Agreement shall prevail.

Section 7.24 Force Majeure. In no event shall the Collateral Trustee be responsible or
liable for any failure or delay in the performance of its obligations hereunder arising out of or
caused by, directly or indirectly, forces beyond its control, including, without limitation, strikes,
work stoppages, accidents, acts of war or terrorism, civil or military disturbances, nuclear or
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natural catastrophes or acts of God, and interruptions, loss or malfunctions of utilities,
communications or computer (software and hardware) services; it being understood that the
Collateral Trustee shall use reasonable efforts which are consistent with accepted practices in the
banking industry to resume performance as soon as practicable under the circumstances.

Section 7.25 U.S.A. Patriot Act. The parties hereto acknowledge that in accordance
with Section 326 of the U.S.A. Patriot Act, the Collateral Trustee, like all financial institutions
and in order to help fight the funding of terrorism and money laundering, is required to obtain,
verify, and record information that identifies each person or legal entity that establishes a
relationship or opens an account with the Collateral Trustee. The parties to this Agreement agree
that they will provide the Collateral Trustee with such information as it may request in order for
the Collateral Trustee to satisfy the requirements of the U.S.A. Patriot Act.

Section 7.26 Representations and Warranties. Each of the Company and the other
Grantors hereby certify that true and complete copies of the Senior Credit Agreement, together
with all Credit Documents (as defined therein), any Intercreditor Agreement, and all other
Security Documents with respect to the First Lien Obligations, in each case as in effect on the
date hereof have been delivered to the Collateral Trustee on or before the date hereof. Each of
the Company and the other Grantors hereby certify that true and complete copies of the First-Out
Documents, any Intercreditor Agreement, and all other Security Documents with respect to the
First-Out Obligations, in each case as in effect on the date hereof have been delivered to the
Collateral Trustee on or before the date hereof.

Section 7.27 Statutory Requirements under the Texas Statutes. Nothing contained
herein shall limit or otherwise modify the rights of Texas Railroad Commission under the Texas

Statutes.
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SIGNED IN AUSTIN, TEXAS, on this 27" day of September, 2016.

RAILROAD COMMISSION OF TEXAS

J. PORTER

{
COMMISSIONER CHRISTI CRADDICK

IONER RYAN SITTON

,’f 4
ATTEST: 3
A ', si? t

[Signature Page to Tex Operations Company Collateral Trust Agreement]



SIGNED IN AUSTIN, TEXAS, on this 27" day of September, 2016.

RAILROAD COMMISSION OF TEXAS

CHAIRMAN DAVID J. PORTER

/ - !. ! ! 5 E -~ ‘
Cog;MISSIONER CHRISTI CRADDICK

COM ONER RYAN SITTON

J\% Eéfl/;,&j%

_Secretary, / J
RaliroacLCommlsswn of Texas

5\‘:\- . P

L C TP NSRS OR PN P
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SIGNED IN AUSTIN, TEXAS, on this 27" day of September, 2016.

ATTEST:

Secretarys,' 5
Railroad Commissi}m‘g

RAILROAD COMMISSION OF TEXAS

CHAIRMAN DAVID J. PORTER

COMMISSIONER CHRISTI CRADDICK

SITTON

[Signature Page to Tex Operations Company Collateral Trust Agreement]



SIGNED IN AUSTIN, TEXAS, on this 27" day of September, 2016.

ATTEST:

w.Secletary
« Railr ‘ad/Co'mm Ssjon of TeXas
a;b; ‘4., .-"""a."sﬁ ’
TV I 7
Fel - e~
i
1 Ry
“, .. - _"\ -
JI" S By (]

RAILROAD COMMISSION OF TEXAS

COMMISSIONER CHRISTI CRADDICK

At

COMMISSJONER RYAN SITTON
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IN WITNESS WHEREOF, the parties hereto have caused this Collateral Trust
Agreement to be executed by their respective officers or representatives as of the day and year
first above written.

COMPANY:

TEX OPERATIONS COMPANY LLC,

By: o
Name:
Title:

[GRANTORS]

By: . - R
Name:
Title:

[Signature Page to Tex Operations Company Collateral Trust Agreement]



RAILROAD COMMISSION OF TEXAS, as First-
Out Representative

By:

Name:
Title:

[Signature Page to Tex Operations Company Collateral Trust Agreement]



DEUTSCHE BANK AG NEW YORK BRANCH,
as Senior Credit Agreement Agent

By:

Name:
Title:

[Signaiure Page to Tex Operations Company Collateral Trust Agreement]



DELAWARE TRUST COMPANY, as Collateral
Trustee

By:

Name:
Title:

[Signature Page to Tex Operations Company Collateral Trust Agreement]



EXHIBIT A

FORM OF
ADDITIONAL SECURED DEBT DESIGNATION

Reference is made to the Collateral Trust Agreement, dated as of October __, 2016 (as
amended, supplemented, amended and restated or otherwise modified and in effect from time to
time, the “Collateral Trust Agreement”), among Tex Operations Company LLC, the
“Company”’), the other Grantors from time to time party thereto, Railroad Commission of Texas,
as First-Out Representative (as defined therein), Deutsche Bank AG New York Branch, as
Senior Credit Agreement Agent (as defined therein), and Delaware Trust Company, as Collateral
Trustee. Capitalized terms used but not otherwise defined herein have the meanings assigned to
them in the Collateral Trust Agreement. This Additional Secured Debt Designation is being
executed and delivered in order to designate additional secured debt as Priority Lien Debt
entitled to the benefit of the Collateral Trust Agreement.

The undersigned, the duly appointed [specify title] of the Company hereby certifies on
behalf of [the Company or applicable Grantor] that:

(A)  [the Company or applicable Grantor] intends to incur
[Additional First Lien Debt][an Additional Collateral Bond and/or related
obligations under First-Out Documents] (“Additional Secured Debt”) that
is not prohibited by each applicable Priority Lien Document to be incurred
and to be secured with a Priority Lien equally and ratably with all
previously existing and future Priority Lien Debt, but subject to the terms
of the Collateral Trust Agreement, including the prior payment rights of
the holders of the First-Out Obligations [including the Additional
Collateral Bond and/or related obligations under First-Out Documents] as
set forth in Section 3.4(a) of the Collateral Trust Agreement;

(B)  the name, address and contact information of the Priority
Lien Debt Representative for the Additional Secured Debt for purposes of
Section 7.6 of the Collateral Trust Agreement is:

Telephone:

Fax:

(C)  [The Company or applicable Grantor] has duly authorized,
executed (if applicable) and recorded (or caused to be recorded), or agreed
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to record (or agreed to cause to be recorded), in each appropriate
governmental office all relevant filings and recordations deemed necessary
by [the Company or applicable Grantor] and the holder of such
Additional Secured Debt, or its Priority Lien Representative, to ensure that
the Additional Secured Debt will be secured by the Collateral in
accordance with the Priority Lien Security Documents, in each case to the
extent and as required by the Priority Lien Security Documents;

(D)  the Company has caused a copy of this Additional Secured
Debt Designation and the related Collateral Trust Joinder to be delivered
to each then existing Priority Lien Representative, and

(E) [such Additional First Lien Debt shall constitute First Lien
Debt][such Additional Collateral Bond and/or related obligations under
First-Out Documents shall constitute First-Out Obligations] for purposes
of the Collateral Trust Agreement.



IN WITNESS WHEREOF, the Company has caused this Additional Secured Debt
Designation to be duly executed by the undersigned officer as of __,20___.

[ IBy:
Name:
Title:

ACKNOWLEDGEMENT OF RECEIPT

The undersigned, the duly appointed Collateral Trustee under the Collateral Trust
Agreement, hereby acknowledges receipt of an executed copy of this Additional Secured Debt

Designation.

[DELAWARE TRUST COMPANY], as Collateral
Trustee

By:
Name:
Title:




EXHIBIT B

FORM OF
COLLATERAL TRUST JOINDER — ADDITIONAL DEBT

Reference is made to the Collateral Trust Agreement, dated as of October _, 2016 (as
amended, supplemented, amended and restated or otherwise modified and in effect from time to
time, the “Collateral Trust Agreement”), among Tex Operations Company LLC, the
“Company”), the other Grantors from time to time party thereto, Railroad Commission of Texas,
as First-Out Representative (as defined therein), Deutsche Bank AG New York Branch, as
Senior Credit Agreement Agent (as defined therein), and Delaware Trust Company, as Collateral -
Trustee. Capitalized terms used but not otherwise defined herein have the meanings assigned to
them in the Collateral Trust Agreement. This Collateral Trust Joinder is being executed and
delivered pursuant to Section 3.8 of the Collateral Trust Agreement as a condition precedent to
the debt for which the undersigned is acting as agent being entitled to the benefits of being
Priority Lien Debt under the Collateral Trust Agreement.

1. Joinder. The undersigned, “New Representative™) as [trustee, administrative
agent] under that certain [described applicable indenture, credit agreement or other document
governing the additional secured debt] hereby agrees to become party as [a First Lien
Representative][the First-Out Representative] under the Collateral Trust Agreement for all
purposes thereof cn the terms set forth therein, and to be bound by the terms of the Collateral
Trust Agreement as fully as if the undersigned had executed and delivered the Collateral Trust
Agreement as of the date thereof.

2. Additional Secured Debt Designation

The undersigned, on behalf of itself and each holder of Obligations in respect of [the
Series of First Lien Debt][the First-Out Obligations] for which the undersigned is acting as
Priority Lien Representative hereby agrees, for the enforceable benefit of all Priority Lien
Secured Parties and the Collateral Trustee and each existing and future holder of Priority Liens
and as a condition to being treated as Priority Lien Debt under the Collateral Trust Agreement

that:

(b) subject to Section 3.4 of the Collateral Trust Agreement, all Priority Lien
Obligations will be and are secured equally and ratably by all Priority Liens at any time
granted by the Company or any other Grantor to secure any Obligations in respect of any
Series of Priority Lien Debt, whether or not upon property otherwise constituting
collateral for such Series of Priority Lien Debt, and that all such Priority Liens will be
enforceabl:: by the Collateral Trustee for the benefit of all holders of Priority Lien
Obligations equally and ratably, but subject to the terms of the Collateral Trust
Agreement, including the prior payment rights of the holders of the First-Out Obligations
and certain other Priority Lien Obligations [including the Additional Collateral Bond
and/or related obligations under First-Out Documents] as set forth in Section 3.4(a) of the
Collateral Trust Agreement;
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(c) the undersigned, on behalf of itself and each holder of Obligations in
respect of the Series of Priority Lien Debt for which the undersigned is acting as Priority
Lien Representative, hereby consents to and agrees to be bound by the provisions of the
Collateral Trust Agreement and the other Security Documents, including the provisions
relating to the ranking of Priority Liens and the order of application of proceeds from the
enforcement of Priority Liens; and

(d) the undersigned, on behalf of itself and each holder of Obligations in
respect of the Series of Priority Lien Debt for which the undersigned is acting as Priority
Lien Representative, hereby appoints the Collateral Trustee to serve as collateral trustee
under the Security Documents on the terms and conditions set forth therein and hereby
consents to the performance by the Collateral Trustee of, and directs the Collateral
Trustee to-perform its obligations under the Collateral Trust Agreement, the Security
Documents and any Intercreditor Agreement.

3. Governing Law and Miscellaneous Provisions. The provisions of Article 7 of the

Collateral Trust Agreement will apply with like effect to this Collateral Trust Joinder.

IN WITNESS WHEREOF, the parties hereto have caused this Collateral Trust Joinder to

be executed by their respective officers or representatives asof __, 20 .

[insert name of the new representative]

By:
Name:
Title:

The Collateral Trustee hereby acknowledges receipt of this Collateral Trust Joinder and

agrees to act as Collateral Trustee for the [New Representative][Trustee] and the holders of the
Obligations represented thereby:

[DELAWARE TRUST COMPANY], as Collateral
Trustee

By:
Name:
Title:

B-2



EXHIBIT C

FORM OF
COLLATERAL TRUST JOINDER — ADDITIONAL GRANTOR

Reference 1s made to the Collateral Trust Agreement, dated as of October _, 2016 (as
amended, supplemented, amended and restated or otherwise modified and in effect from time to
time, the “Collateral Trust Agreement”), among Tex Operations Company LLC, the
“Company”), the other Grantors from time to time party thereto, Railroad Commission of Texas,
as First-Out Representative (as defined therein), Deutsche Bank AG New York Branch, as
Senior Credit Agreement (as defined therein), and Delaware Trust Company, as Collateral
Trustee. Capitalized terms used but not otherwise defined herein have the meanings assigned to
them in the Collateral Trust Agreement. This Collateral Trust Joinder is being executed and
delivered pursuant to Section 7.18 of the Collateral Trust Agreement.

1. Joinder. The undersigned, ,a
(the “Additional Grantor”), hereby agrees to become party as a Grantor under the Collateral
Trust Agreement for all purposes thereof on the terms set forth therein, and to be bound by the
terms of the Collateral Trust Agreement as fully as if the undersigned had executed and delivered
the Collateral Trust Agreement as of the date thereof.

2. Security Documents. The Additional Grantor has become party to all of the
Security Documents that provide, for the benefit of all of the Priority Lien Secured Parties liens
and security interests in such assets of the Additional Grantor as are required pursuant to the
Priority Lien Documents.

2. Governing Law and Miscellaneous Provisions. The provisions of Article 7 of the
Collateral Trust Agreement will apply with like effect to this Collateral Trust Joinder.

IN WITNESS WHEREQOF, the parties hereto have caused this Collateral Trust Joinder to
be executed by their respective officers or representatives asof __ ,20 .

[ ]

By:
Name:
Title:

The Collateral Trustee hereby acknowledges receipt of this Collateral Trust Joinder and
agrees to act as Collateral Trustee with respect to the Collateral pledged by the new Grantor:

[DELAWARE TRUST COMPANY], as Collateral
Trustee

By:
Name:
Title:
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EXHIBIT D

FORM OF
AUTHORIZED OFFICER NOTICE

Reference is made to the Collateral Trust Agreement, dated as of October _, 2016 (as
amended, supplemented, amended and restated or otherwise modified and in effect from time to
time, the “Collateral Trust Agreement”), among Tex Operations Company LLC, the
“Company”), the other Grantors from time to time party thereto, Railroad Commission of Texas,
as First-Out Representative (as defined therein), Deutsche Bank AG New York Branch, as First
Lien Representative (as defined therein), and Delaware Trust Company, as Collateral Trustee.
Capitalized terms used but not otherwise defined herein have the meanings assigned to them in
the Collateral Trust Agreement.

1. Authorized Officer. The undersigned hereby notifies the Collateral Trustee that
the following Person shall be an “Authorized Officer” of the applicable Grantor(s) specified
below for all purposes of the Security Documents and the Collateral Trust Agreement.

Grantor:___

Name:

Title:

2. Governing Law and Miscellaneous Provisions. The provisions of Article 7 of the
Collateral Trust Agreement will apply with like effect to this notice.

IN WITNESS WHEREOF, the Grantor below has caused this notice to be executed by by
its officer or representative as of ,20 .

[ ]

By:
Name:
Title:




